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DECISION AND ORDER

This case involves a dam by Mr. Carl Stamper for benefits under the Longshore and Harbor
Workers Compensation Act, 33 U.S.C. 88 901 - 950, as amended (“the Act”). The clam stemsfrom
a back injury Mr. Stamper received on March 15, 1997, as he attempted to remove himsdlf from atight
gpace in the engine room of atugboat. At the time of the accident, Mr. Stamper worked as an unskilled
laborer for Gulf Marine Repair Corporation (“Gulf Maring’), a business that repairs and renovates
tugboats, bargesand smdl shipsinTampa, Florida. Pursuant to aNotice of Hearing, dated May 16, 2000



(ALJ1),' I conducted aforma hearingin Tampa, Florida, on August 10, 2000, attended by Mr. Stamper,
Mr. Barnett? and Mr. Smith.

Procedural Higtory

OnJdune 30, 1999, the attorney who then represented Mr. Stamper filed a pre-hearing statement
concerning dams for disability benefits arisng from the back injury of March 15, 1997. The District
Director of the Office of Workers Compensation Programs (“ Digtrict Director”) referred Mr. Stamper’s
case for ahearing to the Office of Adminidrative Law Judges (“*OALJ’) onduly 23, 1999. Adminigrative
Law Judge Jeffrey Tureck scheduled a hearing for November 15, 1999, in Tampa, Florida. However,
when it appeared the parties had settled the case, Judge Tureck continued the hearing (ALJ 3).
Subsequently, counsd for the Clamant withdrew fromthe case. Judge Tureck kept the case on hisdocket
for the next three months while the Clamant attempted to obtain new counsel. Then, after the threemonth
period, Judge Tureck returned the case to docketing for assgnment of another hearing date (ALJ 3).
Eventually, | conducted the hearing on August 10, 2000.

| SSUE®
The principd issue in this case is suitable aternative employment.
The Parties Positions
Claimant

Mr. Stamper, 28, is unable to return to his usud job as alongshoreman because of a back injury
he sustained while working for Guif Marine onMarch 15, 1997. He cannot Sit, stand or wak for morethan
one hour eachin an eight-hour work day. In addition, he is permanently restricted to occasional bending,
squaiting, and dimbing and from any crawling or lifting more than 20 pounds. Mr. Stamper reached
maximum medica improvement on March 4, 1999. His average weekly wage was $349.60.

Mr. Stamper’s physica limitations have left hm permanently and totdly disabled. While Mr.
Stamper has shown a desire to return to work, his job related injury, blindness in one eye and menta
limitations make him unemployable.  Although the Employer provided Mr. Stamper with post-accident
employment, thejob wassheltered employment the company created to avoid itsobligetions to pay benefits

The following notations appear in this decision to identify specific evidence and other documents: ALJ -
Administrative Law Judge exhibit, TR - Transcript of hearing,, CX - Claimant exhibit, EX - Employer exhibit, and JX -
Joint exhibits, ALJ - Administrative Law Judge, TR -Transcript.

Mr. Calafell withdrew as Mr. Stamper’s counsel as of November 12, 1999 (ALJ4).

3Accordi ng to counsel, the parties have resolved the issue of continued medical care.
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under the Act. Employer has failed to show any suitable dternative employment, and its labor market
surveyisinsufficient. Consequently, Mr. Stamper should receive permanent total disability compensation,
with associated cost of living adjustments.

Employer

The Claimant has some resdua earning capacity; consequently, he is not permanently and totally
disabled. Mr. Stamper is exaggeraing his symptoms and limiting his efforts to maintain and find
employment, thereby adversdy effecting his earning capacity. Further, he is only restricted to Sitting or
standing one hour continuoudly, and not cumulatively. Numerous appropriate positionsexist that arewithin
Mr. Stamper’s physicd and mentd abilities. While Mr. Stamper did engage in a limited search for
Sedentary security job positions, his concerns about being able to afford licensing are unfounded as most
employerswill pay for the license and provide training. Further, his returnto employment with Guif Marine
establishes his annua wage earning capacity as $12,646.40. The positions offered to Mr. Stamper at Gulf
Marine were good faithpostions that were within his physicd limitations. In the aternative, Employer has
shown suitable dternative employment is available to the Claimant, demonstrating apost-accident annual
earning capacity of $14,022.00.

Preliminary Evidentiary Issue

Atthe August 2000 hearing, | granted the parties’ joint motionto conduct post-hearing depositions
of witnesses who were not available to testify before the hearing (ALJ 2, and TR, page 6). The parties
deposed Dr. Williams on October 18, 2000. As part of his depostion, Dr.  Williams submitted a
rehabilitationreport concerning Mr. Stamper. Following the depostion, Employer’ scounsel filed amotion
to srike Dr. John M. Williams post-hearing deposition (JX 5). The Claimant filed a response on
November 1, 2000.

Employer’'s Motion

The Employer seeks to strike Dr. Williams deposition testimony from the record because he
utilized, in part, informationdevel oped after the close of the hearing. Initidly, the partiesintended to obtain
the depositions of Dr. Cutler, Dr. DeWeese, and Dr. Williams (alabor market expert) prior to the hearing.
But, whenthe witnesses became unavailable to testify prior to the hearing, the parties agreed to take post-
hearing depostions. Dr. Williams post-hearing deposition testimony violates the spirt of that agreement
because he based some of his conclusions based on post-hearing evidence, notably, his post-hearing
examination of Mr. Stamper. Since the Employer’ s vocational expert had been available and tetified a
the hearing, she was not able to address the information developed by Dr. Williams after the dose of the
hearing.



Clamant’s Response

The Clamant asks that the Employer’s motion to strike Dr. Williams' testimony be denied.
Asserting alack of legd or factud basis for exduding the deposition, counsdl notesthe Employer failed to
citeany case law that invaidatesthe witness testimony on the groundsthat he formed his conclusions after
the hearing. Because the Claimant’ srights under the Longshore Act are ongoing and perpetud, the actua
dates that Dr. Williams met with the Claimant and formed his opinion are not material. Moreover, there
is no evidence indicating that Dr. Williams' opinion changed or would have changed between the hearing
and his deposition. The parties agreement to conduct post-hearing depositions placed no limitations or
redrictions on the information Dr. Williams could use to reach a concluson. Although the Claimant
provided Dr. Williams with al available medica reportsin May 2000, the medica informationdevel oped
during Dr. Cutler’ s post-hearing depositionwas not available until after the hearing. Asaresult, to develop
avaid comprehensve conclusion concerning Mr. Stamper’s employability, Dr. Williams appropriatdy
reviewed Dr. Cutler's post-hearing testimony.

Discusson

Despiteaninitia favorable reaction to the Employer’ s equity complaint,* | ultimately deny for two
reasons the Employer’ sMotion to exclude Dr. Williams post-hearing deposition from the record. Firg,
when the parties agreed to post-hearing depositions, neither party asked for any type of limitation to be
imposed.  Since the parties agreed to post-hearing depositions of medica experts and a labor market
expert, it was reasonably foreseesble that the Claimant’s labor market expert might be caled upon to
consider dl the medical evidence, including the additiona post-hearing medica depositions. As a result
any concern about the useof post-hearing medical informationor other evauaions should have beenraised
at the hearing. Second, the Employer might still have anopportunity to redress any procedurd unfairness
through the modificationprocess available under the Act. At the sametime, | note that in the case before
me, Employer’ scounsel has apparently chosennot to seek the admissionof post-hearing evidenceto rebut
Dr. Williams testimony.

Accordingly, my decision in this case is based on the testimony presented at the hearing, the
depositions of Dr. Cutler (JX 3) and Dr. Williams (with the attached rehabilitation report) (IX 5), and the
following documents admitted into evidence: JX 2; CX 1to CX 3; and EX 1to EX 3°

4Specifical ly, the Employer’sis being penalized because its |abor market expert witness was available for the
hearing and testified. Asaresult, she was able to consider only evidence in existence at the time of the hearing and
not able to evaluate evidence developed post-hearing. On the other hand, the Claimant’s labor expert, due to his
unavailability pre-hearing, had the opportunity to consider both the evidence admitted at the hearing and the
additional information developed during the post-hearing depositions.

SAt the hearing, | informed the parties that | would not consider their joint pre-hearing statement, JX 1, as
evidence (TR, page 9). Additionally, | left the record open for receipt of three depositions (TR, page 26). | have

(continued...)
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SUMMARY OF EVIDENCE

While | have read and considered dl the evidence presented, | will only summarize below the
information potentialy relevant in addressing the issues before me.

For the Claimant - Sworn Testimony

Mr. Carl Stamper (TR, pages 30 to 78)

[Direct Examination] Mr. Stamper has resided in Riverview, Horidafor the past 25 years. He
attended school until the ninth grade, when he dropped out because of alearning disability. After leaving
school, Mr. Stamper began acareer asalaborer, holdinga variety of jobs at golf course, a plant nursery,
acongtruction company, and asted company. After his mother helped him fill out the application Snce
he can't read or spell very well, Mr. Stamper joined Gulf Marine in 1996 as dock laborer, working seven
daysaweek. At Gulf Maine, he usudly built platforms that housed ships while they were repaired on the
dock. At other times, he accomplished any assigned task, including pumping out diesel fudl. Hisnickname
at work was “Forrest Gump.”

On March 15, 1997, while deaning the bilge area of a tug boat’s engine room, Mr. Stamper
suffered aback injury. As he started to leave the bilge area, he became trapped between two pipes. In
freeing himsdlf from the pipes, Mr. Stamper heard asnap in hisback. He stopped work and a physician
came out to the dock to examine him. The doctor ingtructed him to go home and treat his back with rest,
ice, and heat. When Mr. Stamper attempted to return to work on the following Monday, he was ill
experiencing great pain. After being sent to aclinic, Mr. Stamper passed a drug test, took some X-rays
and received pain pills He continued to work at Gulf Marine “gtting out at the gate doing nothing” for
about a month after the accident until sometime in April.

Shortly after the accident, Mr. Stamper visited Dr. Goldsmith, aneurosurgeon, who believed Mr.
Stamper had a back muscle problem. However, Mr. Stamper disagreed and asked for additiond tests.
AnMRI revealed dipped discs. Dr. Goldsmith placed him onlight duty but Mr. Stamper requested to see
another physician. Asaresult, he saw Dr. O'Keene who fdt that Mr. Stamper was too young for back
surgery and recommended thergpy as a means of treatment for the pain. About this time, Mr. Stamper
experienced problems with hislegs and tallbone. Hislegs would fdl asegp and his feet would become
numb. Histalbone was “hurting redly bad.”

5(....continued)
received Dr. Cutler’s deposition (JX 3) and Dr. Williams' deposition (JX 5). JX 3 and JX 5 are admitted into
evidence. However, on February 22, 2001, the parties informed me that due to scheduling difficulties, they decided
not to accomplish the deposition of Dr. DeWeese which would have been marked JX 4 (ALJ5). | also notethat EX 2
includes a videotape.
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Due to his continued back problems, Mr. Stamper next visited Dr. Fishman, another neurosurgeon,
who thought surgery was necessary. Dr. Fishman performed the operation on September 30, 1997 to stop
the dipped discs from pressing on the nervesin Mr. Stamper’s back. Even after the back surgery, Mr.
Stamper continued to experience pain in hisleft leg. So he went to another physician, Dr. Cutler who in
1998 performed another surgery on Mr. Stamper’ s back in an attempt to relieve the pressure caused by
the dipped discs. Although the pain greatly subsided after this operation, the pain returned during a
subsequent course of physical thergpy. Dr. Cuitler attributed the return of pain to scar tissue, ceased the
physica therapy and referred Mr. Stamper to a pain management program. In this program, Dr. Gari
prescribed severa steroid shots and morphine to ease the pain. The physician aso prescribed muscle
relaxers and deeping pillsto help him rest.

Mr. Stamper did not work in 1998. Eventualy, Dr. Cutler released him back to light duty work
in 1999. According to Dr. Cutler, Mr. Stamper was to avoid walking for lengthy periods, standing,
bending and not to lift over 25 pounds. Mr. Phil Ruben informed Mr. Stamper that light work was
avalable. After passngadrugtest, Mr. Stamper tried to work at Gulf Marine siweeping abay and picking
up trash. He had been offered light duty three days aweek, eight hoursaday, at $7.16 an hour. But, Mr.
Stamper experienced back and leg pain with that work becauseit involved standing and waking. Mr.
Stamper lasted only about four hours before Mr. Ruben told him to go home.

When Mr. Stamper next returned to work, Mr. Ruben gave him a chair and put him in a guard
shack that the company had previoudy used asa paint shed to gt for @ght hours aday. He st in the
shack, which did not have a phone, water service, or windows eight hours aday, four days a week, at
$7.16 an hour. Onsome occasions, the “wind blew it over.” Asaguard at the back gate, hewasrequired
to stop unauthorized people who were “coming in that way.” He was not equipped with any
communications device. On average, Mr. Stamper saw four cars a day exiting the premises through the
back gate. During this period, Gulf Marine aso had a private security company but they were not at his
gate. Most people entered through another gate and the parking ot was located near that other gate.

After hisvehicle broke down, Mr. Stamper continued to cometo work at Guif Marine with the
assigance of aneighbor. At that time, they put him in a tool room for about a week. Since he couldn’t
gpdl, he had adifficult time getting workers names correct.

Jugt as he was returning to work with Gulf Marine, he had to replace a gtarter in histruck. With
the hdp of his neighbor, he accomplished therepair because he did not have the money to pay for someone
to repar it. The repairs were physcdly difficult, but he feared losng his job if he did not have
trangportation. Mr. Stamper, wholivesaone, triesto do most of the household activitieshimsalf. However,
he isunable to mow his lawn because of the pain caused by the vibration of the lawn mower. Either his
brother or father mow the lawn for him.

Guf Marinelad Mr. Stamper off inMarchor April of 2000 aong withnumerous other employees.
Sincethe layoff, Mr. Stamper has made efforts to obtain employment with the assistance of his neighbor,
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who reads for him. Mr. Stamper has kept a record of the jobs for which he has applied to fulfill a
requirement to obtain his unemployment checks. He has pursued about 40 jobs as a security guard in
newspaper advertisements, made cdls, and went totwo interviews. Mr. Stamper lacksthe required license
to beaguard. Head so hasadriving restriction because he isblind inhisleft eye, whichrequires that he have
sde mirrors when he drives. The company has not rehired Mr. Stamper, nor hasit offered Mr. Stamper
any assgtance with finding work.

[Cross Examingtion] Mr. Stamper tetified that he could not afford the license required to be a
guard in Horida. In addition, some of the guard positions were not available to him because he could not
read or write. If al hewasrequired to do was sit and watch the place he was guarding, Mr. Stamper could
work as aguard.

Mr. Stamper hasa problemwith sitting for too long, because his feet fal adeep. He generdly has
no problems with his upper body and neck. Mr. Stamper believes he could drive a dump truck, so long
asit had an automatic transmisson. Hehad a Toyota pickup but usng the dutch was difficult and panful.
He can't afford a car with an automatic transmisson. Mr. Stamper cannot drive with a standard
transmissonbecause hisfeet fal adeep. He cannot drive a semi-truck because he could not dimb into the
cab. Mr. Stamper lovesworking. Hetried and completed every task that Gulf Marine offered him, but with

greet pain.

Mr. Stamper is currently taking morphine, musde relaxants, and desping pillswhennecessary. He
has been blind in one eye since the third grade. His current pain is at the same leve it was prior to his
surgeriesand trestment. He experiences painin hisback, tail boneand legs. Mr. Stamper isnot currently
recelving treatment, and the medication he currently takesisleft over from his prior treatmen.

Mr. Stamper did not receive any job informationor alabor market survey from either Gulf Marine
or itslawyer.

Mr. Stamper was not aware that the insurer had offered another treating physician. CX 3isalist
of the jobs Mr. Stamper cdled about. His neighbor helped him write the lis.

Mr. Edgar Stamper (TR, pages 78 to 88)

[Direct Examination] Mr. Edgar Stamper isMr. Carl Stamper’s brother. He sees his brother
about two times a week. Before his accident, Mr. Carl Stamper was active. For example, he ran track
injunior high school. He repaired his car, and was mechanicaly inclined. In addition, his brother was
“outgoing and very sociable” He would play pool and bowl. Now, his level of activities has saverdy
decreased. Mr. Carl Stamper can no longer perform the leisure activities he once enjoyed because he
can't walk or stand very long or even St on astoal.



Although his brother does most of his own household duties, he cannot perform heavy tasks such
as mowing the lawn or raking leaves off hisporch. Instead, Mr. Edgar Stamper performs those tasks for
hisbrother. Mr. Carl Stamper is often depressed about not being able to work, afford socid activities,
or support afamily.

Mr. Carl Stamper dropped out of school because of difficulty learning. Heis virtudly illiterate.
Capable of reading only smal wordsand numbers, Mr. Carl. Stamper cannot write, spell, or understand
most of thewordsin aparagraph. That's why a neighbor reads his mail to him and helps with the job
search. Likewise, hisvocationd skillsaredso extremdy limited. Since high school, he hasperformed jobs
as alaborer and dways been a rdiable and on-time worker. He cannot use computers or other office
mechines.

[Cross Examination] Mr. Carl Stamper can learn how to perform tasks, such as repairing
automobiles, by watching others as they work. He does at least some of his own grocery shopping and
tries to keep hishouse neat. His brother does not receive aid from anurse.

[Redirect Examination] His brother’s qudity of life and mentdity have decreased significantly. He
doesn't have anything to look forward to, and livesin pain.

Mrs. Rose Eileen Stamper (TR, pages 88 to 92)

[Direct Examination] Mrs. Stamper isMr. Carl Stamper’s mother. She visits him every two or
three months. In second grade, he was identified as a dow learner and they discovered that he was
essentidly blind inhisleft eye. Carl did not complete school because it wastoo hard for him. He does not
do ether reading or math very well. He maintains his residence as best he can.

After leaving school, Carl became ardiable manud laborer. Shecantdl from hislooksand actions
that snce the accident, Carl hasnot fdt very wel. He has expressed complaints about pain in hisback and
legs. He takes medication.

For the Claimant - Documentary Evidence

Deposition of Ms. Vaerie Haschak (CX 1)8

Ms. Haschak is employed by Bankers Insurance Company (“Bankers’) as a claims manager for
workers compensation. Licensed in Floridasince 1985, she hasworked longshore compensationdams
sgnce 1995. After some other adjusters left the company, Ms. Haschak took over Mr. Stamper’ s case.

%1n her deposition, Ms. Haschak refersto alabor market survey. Rather than as an attachment to her
deposition, that 1abor market survey appears in the record before me as EX 2 (See TR, page 20).
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At that time, in addition to supervising the claim since his accident, Ms. Haschak for the last Sx months
has also assumed the day-to-day responsibilities associated with his clam.

Mr. Stamper suffered back and leg pain and been diagnosed with disk herniations. Dr. Cutler
placed Mr. Stamper at maximum medical improvement in March 1999. Following the back surgery, Dr.
Cutler opined Mr. Stamper had a 9% permanent whole body impairment. The insurance company has
used anaverage weekly compensationrate of $200.27. While M's. Haschak would normdly take overtime
into account in caculating an average weekly wage, she was unaware of the assertion that Mr. Stamper’s
job involved anaverage of two days of overtime per month. Ms. Haschak did not believe that Mr. Stamper
had undergone a functiond capacities evauation. Bankers would not request a functional capacities
evauation on its own, but would rely on adoctor to request one.

When Mr. Stamper returned to light duty at Guif Marine, he was paid temporary partia benefits.
The amount of benefitswas determined weekly, based on Mr. Stamper’ s actual earnings. Bankers would
pay two-thirds of the differenceif there wasalossinearnings. Gulf Marine did not have enough work for
mary workers and they were only able to accommodate Mr. Stamper for about 32 hours per week. When
Gulf Marine did not have work for Mr. Stamper, Bankers would pay the full disability compensationrate.
Bankershired CorV el to conduct labor market surveys. Based on the surveys, Bankers believesthat Mr.
Stamper can return to the labor market and earn his pre-injury average weekly wage. Ms. Haschak
acknowledged that no physcianassociated withthis case had reviewed the labor market surveys. Bankers
had continued to pay Mr. Stamper, awaiting approval by adoctor of the positions listed inthe |abor market
surveys. They have been unable to get any medical response relating to the jobs produced by the surveys.
There are jobs within the market survey that are at or above Mr. Stampers pre-injury average weekly

wage.

Ms. Haschak believed that Mr. Stamper had completed some high school, and may have received
aGED, but wasn't sure. She was aware of avisgon imparment and that Mr. Stamper wasiilliterate. She
believes that he has filed for Socia Security Benefits, but did not know that he had been awarded benefits.
Thelight duty positions provided by Gulf Marine were approved by Dr. Cutler. Bankers coordinateswith
Mr. Phil Ruben, safety director for Gulf Marine, and Dr. Cutler to determine what work would be available
to someone iInMr. Stamper’ sStuation. Ms. Haschak knew that periods of dow businesshave led to layoffs
at Gulf Marine, but did not know if Mr. Stamper was the only light duty employee laid off. While Mr.
Stamper does not have atreating physcian, Bankers has authorized imto see a Dr. Batas, but has't been
cleared to set up any appointments. Bankers had taken arecorded statement by Mr. Stamper.

Deposition of Mr. Thomas Strickland (CX 2)

Mr. Thomas Strickland is the personnel director for Gulf Marine, a company that repairs and
overhauls, tugboats, barges, and smal ships. He persondly hired Mr. Stamper on January 20, 1997 for
a job that had no qudifications. His hourly wage was $7.60 and he worked an eight hour day.
Occasondly, Mr. Stamper worked weekends. If he worked more than forty hours in a week, he was
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given one and a hdf times his pay for that extratime.

After the accident, Mr. Stamper worked roughly two months during the later part of 1997, but did
not work in 1998. Mr. Stamper returned to work at Gulf Marine on March 29, 1999, and worked
intermittently until March 9, 2000. 1n 1999, Mr. Stamper earned $6,173.

While Guif Marine did advertisefor openjobs, it was generdly for skilled craftsman postions only.
The guard position Mr. Stamper filled a Gulf Marine had been performed by another light duty employee
inthe past. The company did not advertise the position when it was unfilled. As a security guard at Gulf
Marine, Mr. Stamper was not given a uniform, nor made an agent of the private security company. Mr.
Stamper was paid at the same rate hewas paid prior to hisinjury. Accordingto Mr. Strickland, aninjured
employee returning to light duty as a gate guard would receive his pre-injury wage. The job essentidly
requires someoneto just St at the gate, stop unauthorized people and ether “log peoplein and out” or
direct them to the front gate security office. The guard shack was not air-conditioned and it was located
within 60 feet of atdephone. Gulf Marine used the light duty guard positionfor accommodation- to keep
aninjured employeein pay status withthe company. Thispractice enabledinjured employeesto earn some
wages and continue to accrue benefits. Mr. Stamper accrued some benefits while employed with Gulf
Marine, including a vacation, a personal day, and birthday pay. While Mr. Stamper became digible for
hedlth insurance, he never enralled. Light duty employees do not work overtime at Gulf Marine.

Gulf Marine never performed an ergonomic study to determine the physica requirements of the
guard position. Mr. Stamper was stationed in an open air structure, where he would redirect vistorsto the
main entrance. He usually worked four days aweek, with Bankers paying for the fifth day. Gulf Marine
dlowed Mr. Stamper to choose which four days he wanted to work. The decison to limit Mr. Stamper
to four days of work per week was made by safety director Phil Ruben and Bankers. Mr. Ruben would
keep track of the days Mr. Stamper missed. If Mr. Stamper missed work during the weekly four day
schedule, Bankers paid the difference in workers compensation.

On March 9, 2000, Mr. Stamper was released by the company due to a downturn in business.
About twenty employees, both skilled and unskilled, were laid off. The company usudly employed 160
workers, so about 10% of the workforcewasreleased. The need for Mr. Stamper’s position diminished
because there was | ess traffic entering through his gate. The other mgor position for light duty employees
isin thetool room, but Mr. Stamper would have been unable to perform that postion dueitslifting and
walking requirements.

Florida Department of Labor Unemployment Compensation Work Search Record (CX 3)

The Clamant submitted aworksheet that recorded any income he received since the layoff at Gulf
Marine and that listed the jobs he pursued from April 26, 2000 to July 3, 2000 (CX3). Theform, dated
July 6, 2000, gtates that the FHorida Divisonof Unemployment Compensation’s requires an applicant to
report any income obtained after the layoff and describe his efforts to obtain employment. The worksheet
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indicatesthat Mr. Stamper did not work while he received unemployment benefits. During thisperiod, he
inquired about 21 jobs, primarily through phone cdls and two interviews. All of the positions Mr. Stamper
sought were security jobs. Inamost every case, the Claimant stated that he did not obtain the job because
he did not have a Class D security license.

For the Employer - Sworn Testimony

Mr. Philip Ruben (TR, page95to 112)

[Direct Examination] Mr. Ruben has been the safety director at Gulf Marine for 13 years. Prior
to that position, he wasthe assstant director of safety for five years. Mr. Rubenisresponsiblefor ensuring
that the company complieswith safety, emergency response and environmenta guidelines promul gated by
governmental regulatory agencies. He hasthe rank of ayard superintendent inthe corporate structure. Guif
Marine repairs and maintains ships. He verified Mr. Stamper’ s description of his job before the accident.

Due to the nature of their business, Mr. Ruben had to create light duty positions for Mr. Stamper
that did not surpass his limitations and would help avoid re-injury. Mr. Stamper’s back injury limited his
work as far as dimbing, bending, liftingand walking. Mr. Ruben rdied upon those medica limitations, as
wdl asMr. Stamper’ sown statements about what he could or could not do, indetermining whichpositions
were appropriate.

On Mr. Stamper’ sfirgt day back, Mr. Ruben placed him in the machine shop for clean-up duty.
But within an hour, Mr. Stamper returned indicating he couldn’t do the work. So, Mr. Ruben sent him
home. Later, the company caled Mr. Stamper back to work and tried to find other jobs. One such task
involved painting a pipeine, whichMr. Stamper completed. Eventually, Mr. Ruben created the gete guard
position. It had not been manned before, but Mr. Ruben believed Mr. Stamper could it there and redirect
traffic and individuds to the company’ s front gate. Due to Mr. Stamper’s writing problems, Mr. Ruben
eiminated the log-in function of the gate guard duty. Mr. Ruben had considered Mr. Stamper for atool
room job but decided againgt it due to hisreading and writing difficulties.

The company created the guard position as part of its ardent efforts to keep Mr. Stamper in the
workforce without violating his medica restrictions. Mr. Stamper was dlowed to stand, St or rest as
needed during the performance of hisduties. Mr. Stamper complained of pain and discomfort, no matter
what position was given to him. The company anticipated giving Mr. Stamper other jobs to do as he
recovered from his injury. This goa was frusirated by Mr. Stamper’s constant complaints about his
limitations.

Mr. Stamper was lad off as part of a fifty percent reduction in the company’s workforce. The
company had experienced an economic downturn, and is il recovering.
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[Cross Examingtion] Mr. Stamper did make an effort to accomplish every assgned task. Mr.
Ruben agreeswiththe propositionthat Mr. Stamper isilliterate. The guard shed where Mr. Stamper was
Stationed was erected purdly for hisuse. The positionwas meant to be temporary work. The position was
not advertised, and was created purdly for Mr. Stamper. Gulf Marine had aready contracted another
company to provide security services for the facility. Mr. Ruben became aware of the medical redtrictions
onMr. Stamper fromBankers' Insurance, and does not recal whether he actudly saw any of the doctor’ s
recommendations. Mr. Stamper was restricted to lifting no more than 25 pounds, and not standing or
gtting for more than 15 minutes. As a generd rule, the company will try and creete light duty work to
accommodate injured workers. Mr. Stamper was given four days of work per week, for atotal of 32
hours, and the insurance company paid for the fifth day. This arrangement met the employer’ s insurance
contract requirement of providing Mr. Stamper with Sixty-9x and two thirds of his pay.

[Redirect Examination] Mr. Rubenrelied on Mr. Stamper’ s complaintsin decidingwhich positions
to assgn him.

Ms. TeresaManning (TR, pages 113 to 150) ’

[Direct Examination] Ms. Manning is manager of the Tampa branch of CorVe Corp., which
provides managed care and vocationa servicesfor people who have been injured. Ms. Manning, who is
also a case manager, hasamaster’ sdegree in counseling and a bachelor’ s degree in socid work.  Sheis
acertified vocationd specidist and disability management specidist and is certified to perform such work
in Longshore and Socia Security disability cases. Ms. Manning has worked in the industry since 1977,
performing vocational assessments for such dlients as the Department of Labor, private insurance
companies and clamants.

Ms. Manning became involved in Mr. Stamper’ s case when the Employer asked her to produce
labor market surveys concerning Mr. Stamper’ s employment opportunities. Consequently, she prepared
four reports between August 30, 1999 and January 3, 2000 (EX 2).8 In preparing the first survey, she
read Mr. Stamper’ s statement and obtained information about Mr. Stamper’ sjob restrictions, education
and interests. She aso reviewed medica documents to determine if there were any return-to-work
advisements.

Next, Ms. Manning created a profile which involved andyzing Mr. Stamper’s work history and
adetermination of his kill level. According to her andys's, Mr. Stamper was an unskilled to semi-skilled
leve three (the lowest ranking of semi-skilled work) employee. Asthistype of an employee, Mr. Stamper

"over Mr. Barnett’ s objection, | accepted Ms. Manning as avocational expert. See also Ms. Manning's
resume (EX 3).

8Ms. Manning stated her last of four surveys was dated January 3, 2000. The last of four surveysin EX 2
is dated December 22, 1999 but carries afax transmission date of January 3, 2000.
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is expected to be taught through more than a brief demondiration up to three months' training. Such jobs
may require reading smple words and sentences. Unskilled jobs are smilar to leve-3, semi-skilled jobs
but require less training and skills. The reading requirement was on the GED levd. Mr. Stamper’s kil
profile was 2-1-1 for reasoning, math and language, where one is the lowest on ascae from one to Sx.

Third, Ms. Manning considered Mr. Stamper’ swork standards and tolerances, dong with his
medica redtrictions. Ms. Manningconsidered that Mr. Stamper had a ninth-grade education but had limited
language skills, was accustomed to performing routine, repetitive, short-cycle work, and carried medical
redrictions that limited him to sedentary, light-duty work. These factors were used as the profile for
completing the survey.

Asher next step, Ms. Manning assessed thejob ligings at Job Services of Floridain consideration
of Mr. Stamper’s profile. She evaluated jobs located in Hillsborough, Pindlas and Pasco Counties and
eiminated positions that had an education requirement, work experience requirementswithout awillingness
to train, or carried excessive physicd requirements. The resulting survey did not contain the names,
addresses, or phone numbers of the companies offering the jobs. However, an actua job seeker could get
the remaining information from Job Services by presenting the reference number for the pogtion.

Her surveys identified numerousjobs, suchas: (1) astreet sweeper operator, $19,500; (2) ddivery
driver taking deaning supplies to car dederships, $15,600; (3) parking garage cashier, $13,000; (4) a
security guard, $14,550 (5) operator of a machine constructing boxes, $14,560 up to $22,880; (6) food
assembly lineworker, $12,480; (7) solderer, $13,382; and (8) sedentary, security monitor, $14,560. Not
only werethose jobs available during the five-month job survey, Ms. Manning believed, based onabrief
subsequent review, that some of the positions remained vacant.

[Cross Examination] Ms. Manning reviewed Dr. Cutler’ s letter containing the Claimant’ smedica
restrictions, anindependent medical examinationreport by Dr. DeWeese, and astatement by Mr. Stamper
before developing an employment profile for the Claimant. However, she did not review Mr. Stamper’s
other medical records, or tdk to his other doctors athough some of them responded to her
correspondences. The responses from those doctors did not include medicd restrictions.

She did not receive areport fromDr. Cutler about Mr. Stamper’ s physicd limitations, whichstated
that he could only stand, Sit, or walk one hour per day (JX 2). Such information would have been useful.
Additiondly, Mr. Stamper was never subjected to a functiona cgpabilities evauation which would have
been helpful. Ms. Manning did not know Mr. Stamper was practicdly illiterate, could barely spdll and
could not do math. She never spoke to mnor did the Employer ask her to meet withhim. While she had
read his recorded statement, she did not see a deposition. Ms. Manning reiterated that the job market
survey did not discusswhether the positions were full- or part-time, how long they remained available nor
did the survey include contact information about the employers. Therefore, she could not contact any of
the employers. Even though the survey did not contain contact information about the vacancies, Mr.
Stamper or any other job seeker could have pursued those positions by taking the job number from the
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computer listing to a county Florida Job Services Office, where the job number would be matched to the
identifying job information. Ms. Manning did not contact Mr. Stamper about the jobs on the labor market
survey.

[Redirect Examination] Ms. Manning attempted to discuss the descriptions of the jobs contained
in the survey with Dr. Cutler, however, he would not spesk with her. She aso attempted to discuss the
jobswith Dr. DeWeese, but he referred her to Dr. Cutler.

[Recross Examination] Ms. Manning knew the Clamant had poor sght inhisleft eye, but she did
not know that he was blind in that eye. She limited the guard positions in the survey to those where the
employer would pay for licensure. M's. Manning acknowledged that Florida Job Services wasnot the only
sourcesof job ligings. A job seeker could a so read newspaper advertisements, call employersand go to
businesses directly.

[Further Redirect Examination] The FHorida Job Services offices are located in the same place
where one would go for unemployment compensation. While M's. Manning did not know the extent of Mr.
Stamper’ s | eft-eye impairment, she did take poor eyesight into account in preparing the surveys.

For the Employer - Documentary Evidence

Wage Statements (EX 1)

A wage statement, dated June 21, 2000, indicates Mr. Stamper earned atota of $2,282 from
January 2, 2000 throughMarch 12, 2000. A second wage statement, dated June 21, 2000, shows atotal
earned income for 1999 of $6,169.

Multiple Labor Market Surveys (EX 2)

At the end of July 1999, CorVe Corporation and Ms. Theresa Manning were commissioned to
conduct alabor market survey concerning Mr. Stamper’s employability. In the first survey dated August
30, 1999, Ms. Manning indicatesthat she established a“basding’ for Mr. Stamper using information from
Dr. Cutler, Dr. DeWeese, and Mr. Stamper. She determined that Mr. Stamper had a 9th grade
education, poor eyesght inthe Ieft eye, and aprior work history of unskilled and semiskilled |abor asasand
blaster. She characterized hisvocationd profile as* sedentary to light, unskilled to lower level semi-skilled
work with an employer who does not require HSYGED and iswillingto trainif necessary.” Ms. Manning
also noted that Mr. Stamper had a 9% impairment rating due to recurrent lumbar disc herniation and had
been placed in a light work classfication on March 4, 1999. Within these vocationd parameters, Ms.
Manning identified in the local areawith an average hourly wage of $6.41. The job positions included:
cashier, dietary aide, productionworker, poultry cutter, sander, ticket taker, telephone researcher, counter
worker, and shuttle/van driver.
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A September 27, 1999 labor market survey identified many of the jobs previoudy mentioned and
additional job opportunities consigting of: binder, order selector, assembler, security guard, teammember,
telemarketer, dish garden maker, fueler, golf cart attendant, and food preparation worker. The average
hourly wage remained the same.

On October 20, 1999, Ms. Manning provided additiond jobs including: packager, machine
operator, attendant, room service clerk, and bowling center desk clerk. The average hourly sdary was
$6.29.

A November 19, 1999 job survey reved ed an average hourly wage of $6.68 and identified further
work opportunities as: line server, canvasser, mail sorter, packer/inspector, and customer service
representative.

Thelast survey, dated December 22, 1999 set out additional jobs consisting of citrus processing
worker and fire extinguisher tech trainee. The average hourly wage was $6.53.

Surveillance Tape and Surveillance Summary (EX 2)

The Employer’ s second exhibit also contains asurveillancevideo (without audio) of Mr. Stamper
onFebruary 9 and February 12, 2001 withan accompanying summeary of the observations from February
12th, conducted by Specidty Investigations Unlimited, Inc.® The summary is essentidly unremarkable
except for areference to Mr. Stamper lying on the ground underneath a truck apparently working on the
vehide

Upon reviewing the tape, | observe Mr. Stamper walking, Stting, bending and crouching. At the
gart of the videotape, his movements on occasion are wooden and guarded. Though his gait appears
normd, Mr. Stamper waks with his head dightly bent down. At 9:05 am. a a gas Sation, Mr. Stamper
first bends forward at the waist without any expression of pain while standing next to the front of acar to
examine the engine. Then in a effort to get his head in for a closer look, he bends further at the waist
without reservation so that hisback is pardld to the ground. He repeats this maneuver a couple of times
and then bends even further to look down into the engine compartment. Mr. Stamper then raises up
without any effort or pain expresson. Ashe entersthe front passenger seat of the car, Mr. Stamper dides
in without any apparent effort or physicd difficulty. From 9:10 am. to about 9:22 am. in front of an auto
parts store, Mr. Stamper leans a couple of times behind another man as they both look into the engine
compartment. Mr. Stamper adso gppears to ably discuss the car stuation with the man inspecting the
engine. Agan, upon departure, he enters the car without difficulty. Later, while Stting a Burger King
outdoor table smoking a cigarette, Mr. Stamper appearsto carry on anorma and engaged conversation

9Although the accompanying report indicates the video was taken on February 9 and February 12, 1999, the
dates inscribed on the video segments are February 10, and February 12, 1999.
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with awhite-haired man. At 10:00 amuponleavingthe Burger King parking lot, Mr. Stamper entersthe
car without any signs of difficulty.

At about 11:55 am., Mr. Stamper and the white-haired man are standing beside a pickup truck
withthe engine hood up. When he drops something onto the ground, Mr. Stamper bends over a thewaist
without reluctance to pick it up. On a couple more occasions, Mr. Stamper repesats the bending over
action. He aso reaches down and over to pet one of two dogs and isable to reachinthroughthetruck’s
driver’ s side door to retrieve anitemfromthe seat. Mr. Stamper and the other man depart at 12:12 p.m.,
return at 12:30 p.m., and park acar near the truck. At 12:35p.m., Mr. Stamper appearsto liedown on
ablanket that’s been placed on the ground and works under the truck. While working on an engine part
placed in the truck’s bed, Mr. Stamper props himsdf againg the sde of the truck. At 12:50 p.m., Mr.
Stamper getson hisknees outside the driver’ s door, bends and reachesingdethe cab. During thisperiod,
Mr. Stamper spends a cumulative period of several minutes bent over the Sde of the truck bed, with his
chest resting on the top of the bed side while he works on something on the floor of the truck bed. He
stops working around 1:00 p.m. Then, after a smoke bresk, they leave. At this point, Mr. Stamper is
waking without any gait abnormdity. After returning & 1:18 p.m., Mr. Stamper takes a andl piece of
equipment out of the car’ struck, carriesit to the truck flat bed, places a blanket back onthe ground beside
the truck, grabs the equipment from the truck bed and gets down on the blanket. For gpproximately ten
minutes, Mr. Stamper isworking on the truck lying on the blanket. After cleaning up, the truck repair is
completed at about 1:40 p.m.

Although the filmis grainy and, other than the scene at the gas sation, does not clearly capture Mr.
Stamper’s facid expressions, his physicd movements, other than the firg few momentsin the morning,
appear flud and are accomplished without hesitationor any overt Sgnof pain. For example, Mr. Stamper
does not exhibit any other non-verba signs of pain, such as holding his back.

Joint Documentary Evidence

Mr. Stamper’s Medical Records (JX 2 and Attachment to JX 3)

Thiscompilationof Mr. Stamper’ s extensive medical record and history concerning his back injury
and subsequent back problems contains the reports of severa physicians and physica thergpigts.

Dr. Suart A. Goldsmith

April 15,1997 - Mr. Stamper visited Dr. Goldsmith’ s officeto recelve treetment for aback injury
he had sustained at work gpproximately one month earlier. Describing the accident, Mr. Stamper sad his
body had become lodged betweentwo pipes, and that he “ cracked his back” as he twisted out of the tight
gpace. Thiswashisfirg seriousinjury. Hehashed difficulty straightening hisback sncethework incident.
His chief complaint waslower back pain, however the pain radiated downto his calves, whichfed likethey
are going to “blow up.” Mr. Stamper had aready been treated at another medica facility, where a
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physicianplaced himonlight duty Mr. Stamper had worked ever sincethe accident, but he said the work
had not been limited to light duty. Mr. Stamper was taking muscle relaxers and pain medications.

Uponexamination, Dr. Goldsmithfound thet dl aspects of Mr. Stamper’ sback within acceptable
limits. The dignment of his bones, the measurements of his hip and leg muscles, motor function, reflexes,
and the sensory levels in his back were norma. Mr. Stamper moved his body without any apparent
difficulty and could performlateral bending, rotation to the left and right, extension, flexion, leg raises and
a deep knee bend. Fndly there was no tenderness in his thigh or caf muscle. The x-ray results dso
showed no abnormalities.

Based onthe patient’ s history and the examination, Dr. Goldsmithdiagnosed an acute lumbosacra
gorain. Herecommended that Mr. Stamper not return to work. However, asMr. Stamper said he needed
to continue working, the physcian placed him on light-duty. Herestricted Mr. Stamper to liftingno more
than 10 pounds, abgtaining from performing overhead work, and avoiding frequent pushing, pulling,
stooping, bending, and dimbing. Dr. Goldsmith prescribed physical therapy, advised continued use of pan
medi cation and muscle relaxants, and scheduled a follow-up appointment.

April 29, 1997 - Dr. Goldsmith described the patient’s progress as dow, and attributed the
duggish recovery to his employer’s falure to follow the work restrictions. Therefore, Dr. Goldsmith
amended the work restrictions to prohibit lifting and to perform only sedentary work.

May 15, 1997 - Although Mr. Stamper said hisback till hurt, hefdlt better and hiscavesdid not
fed as if they were “locking up” or “going to explode.” Dr. Goldsmith's examination revealed Mr.
Stamper’ s condition had improved. The physical therapy center report stated that Mr. Stamper was not
progressing as quickly as he should and that the therapy should continue, considering that he till hed some
decrease in range of motion and strength. However, Dr. Goldamith believed the improvement that Mr.
Stamper showed during the examinationdemonstrated that he no longer needed physica therapy. Although
Mr. Stamper dill did not believe he was well enough to return to full duty, Dr. Goldsmith released him to
work without any redtrictions. Infact, Dr. Goldsmithwrote onajob redrictions dip that Mr. Stamper could
return to full duty. Mr. Stamper asked Dr. Goldsmith to perform an MRI on his back. The physician
agreed that an MRI was appropriate and referred him to another facility to receive the test.

Dr. Robert Marshall

May 16, 1997 - Dr. Goldsmith referred Mr. Stamper to Dr. Marshdl, who performed an MRI
on the patient’ sback. Dr. Marshdl’ sreport sated that the MRI revealed: (1) disc degeneration a L4-5
and L5-S1 with desiccation of the disc and disc space narrowing particularly at L5-S1; (2) posterior
paracentral disc heniations at the L4-5 and L5-S1 levd; (3) impingement upon the thecal sac;(4)
ligamentous and facet-joint hypertrophy particularly at L5-4; and, (5) spind stenosis caused by a
combination of the pogterior, paracentra disc herniation, the ligamentous, and facet-joint hypertrophy.
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Dr. John Okun and Dr. Jonathan Slverstein

June 17, 1997 - Mr. Stamper visited Dr. Okun for a second opinion after Dr. Goldsmith released
him to full-duty. Dr. Okun reviewed the medica records of Mr. Stamper’ s visits with Dr. Goldsmith and
Dr. Marshall, who conducted an MRI at the request of Dr. Goldsmith. Mr. Stamper described the
accident that injured his back to Dr. Okun. Describing his condition, the patient said that back pain was
80 percent of the problem and leg pain was 20 percent. The leg pain was intermittent and shoots down
both legs, but muchmore severe onthe left thanthe right. Coughing, sneezing, lifting and strenuous activity
worsen the pain. He aso gets some tingling in his legs, feet and arms.  The cramping in his calves has
stopped. During his examination, Dr. Okun noticed that the patient’s supine, straight leg raisng was
notable for hamatring tightnessand discomfort. Seated, straight leg raising on the right caused a cross-leg
phenomenon with the patient describing sciatica down the back of both legs into the sole of the foot.

Dr. Okundiagnosed Mr. Stamper withapossi ble congenital narrow canal withtwo herniated disks.
However, the physiciandid not believe the patient’ s symptoms were caused directly by a herniated disk.
He surmised Mr. Stamper might have some nerve root irritation and impingement exacerbated by his
anatomy. Dr. Okun recommended that Mr. Stamper begin taking anti-inflanmatories and Norflex and
Ultramfor pain. Heaso prescribed four weeks of intensive, physical therapy. Becausetherewasno light-
duty work available at Mr. Stamper’ s employment, Dr. Okun said the patient should refrain fromworking
for one month. If Mr. Stamper had not improved in one month, the doctor would consider amyelogram
and/or epidura steroids. Surgery may have aso been necessary. However, because of the patient’ syoung
age, Dr. Okun wanted to avoid surgery.

July 24, 1997 - Dr. Okun referred Mr. Stamper to Dr. Silvergtein for alumbar myelogram and a
CT scan of the lumbar spine. A lumbar myelogram revealed extradural defectsat L4-5 and L5-S1,
resulting in high-grade spind stenosis and encroachment at the exiting nerve roots. A CT scan of the
lumbar spine performed after the mye ography demonstrated large centra to left-sded extradura defects
at L4-5, causng centra spind stenosis and Ieft neura foramina encroachment, (2) left-sided extradural
defects at L5-S1 causing encroachment of the left L5-S1 neura forament and (3) a laminectomy defect
ontheright a L5.

Dr. Robert J. Maddalon

August 11, 1997 - Mr. Stamper visited Dr. Maddalon to receive treatment for paininhisleft leg.
Reviewing the patient’ shistory, Dr. Madda onwrotethat Mr. Stamper had aready been in the care of Dr.
Goldamith, who prescribed physica therapy and light-duty work. Mr. Stamper continued working for
about two months after hiswork accident inMarch1997. In May 1997, Dr. Goldsmith ordered an MRI,
which reveded HNP. Mr. Stamper requested a second opinion.

The results of Dr. Maddaon’ s physicd examinationof Mr. Stamper were normal except for mild,
decreased range of motioninhisback indl directions. X-rays revealed mild, decreased joint spaceat L5

-18-



S1. An MRI report revealed HNP at L4-5 and at L5-S1 on the left. Those conditions were confirmed
by amydogram and aCT scan. Dr. Maddaon concluded that Mr. Stamper had not responded well to
conservative treetment. Therefore, the physcian: (1) told Mr. Stamper about the advantages and risks
of aback surgery and asked him to cdl the officeif he wished to proceed withthe surgery; (2) showed the
patient a video of a lumbar laminectomy; (3) asked Mr. Stamper to return in three weeks; and (4)
discussed the option of smply learning to live with the pain, congdering that Dr. Maddal on was not sure
if Mr. Stamper would ever be able to perform heavy dock work again, whether or not he underwent

surgery.
Physical Therapy Records

The casefile contains Mr. Stamper’s physica therapy records for hisvidts to Hedthsouth from
April 22, 23, 25, 28 and 29, 1997; from May 2, 6 and 8, 1997; June 19, 1997; and on December 16,
1997.1° He had been diagnosed with a lumbar sacral sprain. In addition to back pain, Mr. Stamper
reported that hisfeet “went to deep” and that he experienced “radiating” pain and numbnessinhisleft leg,
frequent cramping in his left cdf a night, and tingling down both legs. He had weaknessin his trunk and
decreased flexibility in his Ieft hip. The hedlthcare professonals prescribed exercises for the patient to
perform during the sessons and at home. Mr. Stamper’s therapy treatment plan included postura
exercises/ingruction, body mechanics indruction, flexibility exercises, back education and training, a
grengthening program, functiona stabilization training, and cardiovascular reconditioning.  Therapists
advised Mr. Stamper to maintain the correct posture when he sat, stood, exercised, and worked. Mr.
Stamper received ice and heet treatments during the sessions, and the therapists recommended that Mr.
Stamper put ice onareasthat became soreat home. The patient’ s pain decreased with heat but increased
whenhe was cold and whenhe performed activities, including the therapy exercises and when he bent too
much at work. Consequently, the therapiststold him that he should avoid bending a work. Mr. Stamper
reported that the pain in his back and right leg decreased during the course of the sessions, but generdly
he had not “improved that much.”

Dr. Larry Fishman

September 19, 1997 - Dr. Fishman recommended that Mr. Stamper undergo back surgery in a
|etter writtento the Employer’ sinsurer. Dr. Fishman described the detailsof Mr. Stamper’ swork-related
accident and his continued reports of excruciating back pain, lower Ieft extremity pain, and weaknesssince
the accident. His symptoms increase with activity, induding coughing, sraining and sneezing. The patient
sad he had never experienced such symptoms until the accident. He has tried numerous types of
consarvative therapies to treet his back injury, but his symptoms persist. Dr. Fishman reviewed theresults
of Mr. Stamper’s myeogram/CT scanand MRI scans. They revedled alarge herniated disk at L4-5 and

1The case file also contains aprescription ordered by Dr. Cutler on September 1, 1998, for Mr. Stamper to
undergo four weeks of physical therapy, three times aweek. However, the records of those visitsare not in
evidence.
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L5-S1 off to his left, symptomatic side. As Dr. Fishman examined Mr. Stamper, the patient’s gait was
“markedly antagic,” and he limped around the office. It was difficult for the physician to conduct a motor
examination in the lower extremities because of the intengty of the patient’s pain. The patient’ s reflexes
were brisk and equd with the exception of amildly diminished ankle reflex off to the left. Histoeswere
down going. Sensation to the pinprick was diminished in an L5 and S1 dermatomal pattern on the |eft.
He adso had a positive, crossed, straight-leg raising test. Based on the above informetion, Dr. Fishman
recommended that Mr. Stamper undergo adiskectomy at L4-5and 5-S1. Mr. Stamper agreed to comply
assoonaspossible. Findly, the doctor ingtructed the patient to stop taking anti-inflammatory medications
at least aweek before the surgery.

September 30, 1997 - Dr. Larry Fishmanperformed amicro lumbar diskectomy at L4-5and L5
S1 off to the It to repair aherniated disk in those areas. The physician said Mr. Stamper tolerated the
procedure well and went into the recovery room in satisfactory condition.

October 10, 1997 - Dr. Fishmanremoved Mr. Stamper’ ssutures. Thewound aswell-hedled; the
patient was neurologicaly stable; and, he had a positive Homan’ssgn. Mr. Stamper reported that hewas
experiencing some pain in his left caf, dthough the caf was not tender to the palpation. Dr. Fishman
recommended that Mr. Stamper take anti-inflammatory medications for minor aches and pains. The
physician aso referred the patient to the hospita to undergo an immediate ultrasound doppler of the left
lower extremity to rule out deep vein thrombosis.

October 13, 1997 - Dr. Fishman noted that Mr. Stamper had undergone a venogram and an
ultrasound of the lower extremities. The results of the procedure were vague,'* but Dr. Fishman believed
therewasa"low-gradesuspicion” for deep vanthrombosis. Dr. Fishman discussed this possiblediagnoss
withother physicians. Dr. Fishman called Mr. Stamper to check on his condition, and the patient said his
cdf was nat hurting.

November 3, 1997 - Apparently at the request of Dr. Fishman, Dr. Stephen A. Stenzler performed
alumbar myelogramon Mr. Stamper’ sback. The myelogram reveded extradurd defectsat L4-5and L5
S1 that could have beenrdated to post-surgical scarring. Dr. Stenzler also saw an extradurd defect at L3-
4 which was probably due to amild, annular bulging of the disc. Following the myelogram, Dr. Stenzler
also performed a CT scan of the lumbar spine. The CT scan reveded an anterior extradural defect at L4-
5, causng a narrowing of the spind cand. Dr. Stenzler surmised that the condition could be caused by

0on October 10, 1997, Dr. Rosenbach performed several tests. The x-ray of Mr. Stamper’s left, lower
extremities revealed no abnormalities. A left, lower-extremity test produced no definitive evidence for deep venous
thrombosis. There was, however, incomplete filling of the lower leg vessels. The physician theorized the condition
probably, but did not definitely, reflected the distribution of contrast within the venous structures, rather than
legitimate, deep venous thrombosis. Finally, a doppler venous ultrasound evaluation of the left, lower extremity
revealed anormal evaluation of the right, deep venous system from the inguinal region to the popliteal space without
evidence for deep, venous thrombosis.
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ether scar formationor arecurrent disc herniation. The physician also found a left, paracentra soft tissue
dengty at L5-S1, which he dso theorized was caused by either scar formation or disc herniation.

November 7, 1997 - Dr. Fishman further elaborated upon the results of the myeogram and an
undated CT scan after the patient’s vigt. The physcian described the myelogramand CT as “grosdy
abnormal,” and indicated the testsrevedled a defidit at L 4-5 off to the left. Dr. Fishman doubted that much
of Mr. Stamper’ sconditionwas due to scar tissue. After noting that Mr. Stamper was not taking anything
for pain, Dr. Fishman recommended an anti-inflammatory drug and advised Mr. Stamper to increase his
activity. The surgicd wound “looked fine” and there were so Sgns of infection. “He does not have any
panat dl.” Dr. Fishman did not recommend another surgery at that time, but he asked Mr. Stamper to
return for another visit in two weeks to assess his progress, and his response to the medication. Dr.
Fishman discussed the possibility of conducting an MRI, if Mr. Stamper’ s symptoms continued. Findly,
Dr. Fishman said Mr. Stamper’s neurologica examination was normal, and he had excellent strength.

November 26, 1997 - Mr. Stamper’ s condition remained unchanged at the examination. There
was some |eft, lower extremity pain and paresthesias. Dr. Fishman recommended that Mr. Stamper
undergo an MRI scan to explore the possibility that he had arecurrent herniated disk.

December 5, 1997 - Apparently at the request of Dr. Fishman, Dr. James O. Cates conducted an
MRI of Mr. Stamper’ s lumbar spine withand without contrast on December 5, 1997. After examiningthe
MRI, Dr. Cates noticed surgical changesat L4-5 and L5-S1 and annular bulging at L3-4. However, he
saw no recurrent disc herniation or spind stenosis.

December 10, 1997 - Dr. Fishman discussed the results of an MRI of Mr. Stamper’ sback. The
MRI was consistent withscar tissueat L4-5and L5-S1, not recurrent disk abnormdities. The patient did
not want to consider an additiona surgery. Dr. Fishman advised that the patient might benefit from a
sdective, nerve root block and out-patient physicd therapy. Mr. Stamper was not taking any pain
medication, but his pain was a5 on ascale of 1to 10. Dr. Fishman described Mr. Stamper’s condition
as stable.

January 9, 1998 - Since hislast vist, Mr. Stamper had undergone a nerve root block, but it did
not help him. Also, he did not fed physica therapy had improved his condition. However, Dr. Fishman
described Mr. Stamper as neurologicaly stable. Dr. Fishman reviewed dl of Mr. Stamper’ sfilms again
and theorized that the abnormadlities in his back were scar tissue, but the physician was unsure. Dr. Foley
had recommended that Mr. Stamper undergo two more nerve root blocks. Mr. Stamper was scheduled
to vigt Dr. Fishman again after undergoing those procedures.

February 20, 1998 - Dr. Fishman wrote that Mr. Stamper had undergone several nerve root
blocks that were unsuccessful. And, Mr. Stamper did not wish to pursue those treatments again. Mr.
Stamper continued to suffer from pain and was not working. However, Dr. Fishman described the
patient’s neurologica condition as“stable” Dr. Fishman reviewed dl of the patient’ sfilms again. 1t was
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Dr. Fishman’ sunderstanding that radiologistsbelieved that dl of Mr. Stamper’ sabnormditieswere caused
by scar tissue. Dr. Fishman believed Mr. Stamper’ s condition at L4-5 was due to a combination of disk
and scar tissue and that the damage at L5-S1 was probably caused solely by scar tissue. Dr. Fishman
discussed the option of undergoing an additiona surgery or being referred to a pain specidist.

Dr. Scott G. Cutler

April 16, 1998 - At the request of the Employer’s insurer, Dr. Cutler wrote an opinion about
whether Mr. Stamper should undergo an additiona surgery on his back. Describing the patient’ s history,
Dr. Cutler wrote that, in addition to undergoing back surgery, the patient had also completed physical
therapy treatments and taken andgescs and anti-inflammatories. However, he ill remained
“incapacitated.” Mr. Stamper reported that he was continuoudy miserable, because he could not st down
without “winanginpain,” had difficulty withmoving or changing positions and had numbnessinhisfeet. On
severa occasions, Dr. Fishman had suggested that Mr. Stamper undergo a second surgery to treat his
symptoms, but Mr. Stamper was reluctant to go through the experience again.

During Dr. Cutler’s examination of Mr. Stamper, he had a mild weskness of extensor haluces
function ontheright. A sensory examination revedled a decreaseinsensationto pinprick at L5 and at S1
digribution at the right and Ieft. Straight-leg raising caused severe lower back pain bilateraly at only 10
degrees, with a positive Lesegue sign. Dr. Cutler reviewed Mr. Stamper’ s radiographic tests and found
that a myelogram and an MRI scan conducted after Mr. Stamper’s first surgery were consistent with
persstent discherniationat L 4-5 centraly and probably a combinationof scar and disc compressionat L5-
S1 on the left. The physician concluded that Mr. Stamper was suffering from residua disc herniation
centrdly at L4-5 predominately. Based on the examination and radiographic tests, Dr. Cutler
recommended that Mr. Stamper undergo a second back surgery to remove the residua disc materid at
L4-5, and to explore L5-S1 for any recurrent disc herniation.

Augug 6, 1998 - Mr. Stamper agreed to undergo a second surgery on his back. Dr. Cutler
discussed the planned surgery, which included a repesat diskectomy at bothL5-S1 and L4-5. Dr. Cutler
advised hmthat afusonprocedure or internd fixationmight be necessary if more bone had to be removed
than expected to complete the surgery.

September 4, 1998 - Dr. Cutler performed surgery on Mr. Stamper’ s back to repair a recurrent
disk herniaionat L4-5, L5-S1 withjoint overgrowth at L5-S1 left. Mr. Stamper was stable following the
operation and that there were no complications. Whenthe scar tissue around the nerve root was removed,
and the nerve root was retracted, it was apparent that the L5-S1 joint was completely overgrown to the
midine. Free disk materia was removed, and the nerve root was completely decompressed. Fusion did

not appear necessary at that time.

September 8, 1998 - Mr. Stamper was concerned that he had a surgical wound infection. Dr.
Cutler found no evidence of such an infection. But because of Mr. Stamper’s concern, the physician
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advised Mr. Stamper to monitor the wound closaly and to return for another visit within aweek.

September 17, 1998 - Dr. Cutler re-examined Mr. Stamper’ s wound and removed the staples.
The physcian concluded that the wound was heding “nicdy,” and that it was not infected. Dr. Cutler
advised the patient to limit his activities Sgnificantly over the next two weeks,

October 1, 1998 - Dr. Cutler remarked that Mr. Stamper was till having some pain around his
sacrum, but other than that, he “seems to be doing reasonably well.” The patient’'s wound was hedling
“nicdy.” The physcianreferred Mr. Stamper to Hedlthsouth for a course of physica therapy trestments.

November 4, 1998 - Mr. Stamper was doing “exceedingly wel” and reported veryfew complaints,
other than episodic pain in hiscoccyged area. Dr. Cutler released him to return to work provided that he
lift no more than 20 pounds and avoid bending.

December 10, 1998 - Mr. Stamper called and stated that when he siood up, he felt apop in his
back, his legs became numb and his feet turned purple.* As time passed the color and numbness
improved, but the pain returned predominantly onthe left Sde of his back, making im“miserable” During
the officevigt, Mr. Stamper appeared to ambulate normally, getting up and down of his chair without any
evidence of pain. The surgical wound was clean and dry. However, Dr. Cutler ordered that an MRI of
Mr. Stamper’s back be conducted

December 16, 1998 - After areferrd from Dr. Cutler, Dr. David R. Rabin performed an M-MRI
lumbar base and contrast to determine the cause of pain in hisleft leg and buttock. The report stated that
records of prior examinations, including radiographs or MR studieswere unavailable for comparison. The
ingtant examination reveded enhancing materid in the laminectomy beds and inthe lateral recesses on the
left at bothlevels. That condition suggested the presence of scar tissue surrounding the nerveroots. Disc
herniations at these levels were aso enhanced centrally and dightly to the left, with more enhancement at
L4-5than at L5-S1. The procedure aso demonstrated moderate to severe spina stenosisat L4-5 and
LS-S1 and amild, broad disc bulge at L3-4.

December 22, 1998 - Mr. Stamper continued to complain of pain and numbnessin hisleft leg.*
Dr. Cutler had reviewed the patient’s MRI scan, which puzzled the doctor because of the significant
stenosis a L4/5 despite repesat diskectomy. Dr. Cutler was aso perplexed because scar tissue that was
anterior to the dural sac seemed to be primary cause of the stenosis. Before making any recommendations,
Dr. Cutler planned to compare Mr. Stamper’ s pre-operative films to those produced after the surgeries.

2pr, cutler's report and prescription of December 10, 1998 was attached to his deposition of September 19,
2000. (JX 3).

Bpr. cutler's report of December 22, 1998 was attached to his deposition of September 19, 2000. (IX 3).
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December 29, 1998 - In an effort to relieve Mr. Stamper’s pain, Dr. Cutler referred the patient
to Dr. Rodolfo Gari to receive a series of epidura steroid injections on the left at L4-5 and L5-S1.

January 18, 1999 - Ms. Vaderie Haschak, a workers compensation claim manager for the
Employer’ sinsurer, asked Dr. Cutler to assesswhether Mr. Stamper was able to returnto work inalight-
duty position. Dr. Cutler responded in a hand-written note on Ms. Haschak’ s | etter that he could answer
her question better after Mr. Stamper’ s epidurd steroid injection trestments were completed.

February 16, 1999 - After Mr. Stamper’s course of epidura steroid injection treetments, Dr.
Cutler wrote the insurer that the patient said the pain radiating down hisleg had not decreased. Dr. Cutler
saw a sgnificant “mass effect” in an areawhere a mass was removed during surgery. Typicdly epidura
fibross does not create this amount of mass, but the MRI scan “clearly” looked like scar tissue. The
physi cianprescribed alumbar myd ogramto investigate the cause of Mr. Stamper’ s symptoms, considering
that none of the treatments that he had undergone had improved his condition.

February 25, 1999 - Dr. Cutler had reviewedavideo of Mr. Stamper’ s activitiesperformed eerlier
in the month. The doctor said the patient showed no pain behavior as he squatted, lifted, bent over an
engine and as he got into and out of avehide in which he was apassenger. Despitethevideo, Dr. Cutler's
gtill had a concern about hisMRI scan that revealed amass effect in his back and considered conducting
amyeogram to determine the source of the mass effect. At the same time, since the mass effect did not
appear to beimpeding Mr. Stamper’ sactivities, Dr. Cutler concluded Mr. Stamper could return to work,
provided that he did not lift more than 25 pounds and that he could assume positions of comfort as needed.

March11, 1999 - Mr. Stamper brought hismyedogramto Dr. Cutler. The filmreveded abulging
annulus or disc at L4-5. However, Dr. Cutler was till perplexed about the cause of the “plethora’ of
symptoms that Mr. Stamper said involved both legs, with weakness and collapsing. Mr. Stamper said he
could do nathing other than lie flat. Consequently, he could not drive or stand, and he could not walk
without limping and hunching forward. Dr. Cutler said the patient’'s complaints were “completely
inconsstent” with a videotape of Mr. Stamper’ s activities. Although Dr. Cutler was concerned about the
bulge onthe mydogramCT, hewasaso “ perplexed” over the patient’'s complaints when compared to his
actions displayed onthe video. The physician suggested that Mr. Stamper get an additiona opinion from
another neurologig.

March25, 1999 - Ina*“ Descriptive Restrictions Chart,” Dr. Cutler described the conditions under
which Mr. Stamper could return to work at Gulf Marine. Mr. Stamper’ swork regtrictions allowed him
to: (1) lift and carry up to 20 pounds continuoudy; (2) bend, squat and dimb occasiondly; (3) reachabove
shoulder level continuoudy; (4) grasp, push, and performfine manipulations with both hands; (5) perform
repetitive movements with both feet; and (6) to drive automative equipment in moderation. Dr. Cutler
wrote that Mr. Stamper could not: (1) St, stand, or walk for more than 1 hour without abreak; (2) lift or
carry more than 20 pounds, (3) crawl; (4) perform activities involving unprotected heights, moving
machinery, exposure to fumes and gases and exposure to marked changes in temperature and humidity;
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or (5) drive avehicle that does not have automatic transmission.

June 22, 1999 - Dr. Cutler informed the Employer’ s attorney that the Mr. Stamper had reached
maximum medica improvement as of March 4,1999. Mr. Stamper could perform light-duty work as of
that date based on his examinations of the patient, his observations of the patient in a surveillance video,
and areview of Dr. DeWeese' srecommendations. Dr. Cutler concluded that the patient was permanently
impaired by 9 percent based on the Florida Guide.*

Dr. Rodolfo Gari

January 5, 1999 - After areferra from Dr. Cutler on December 29, 1998, Mr. Stamper visited
Dr. Gari for lower back painthat radiated to hisleft caf. Describing the patient’ shistory, Dr. Gari reported
that Mr. Stamper had suffered from the pain for 3 months. Mr. Stamper reported that the pain was
intermittent, sharp, stabbing, aggravated by prolonged standing and had no discernable, dleviaing factors.
The patient also complained of numbnessand weaknessinbothlegs. Mr. Stamper had already undergone
two lumbar laminectomies. He was not taking any pain medication. During the physical exam, Dr. Gari
noticed that Mr. Stamper was not inacute distress, and hewas aert and oriented. Therewasno clubbing,
cyanosis or edema. Dr. Gari tested Mr. Stamper’ srange of motion; the strength in his biceps, triceps and
hands; sensation, reflexesand his ability to raise and bend hislegs. Radio diagnostic studies performed in
December 1998 revealed epidurd fibrogsat L4toS1, HNPat L4-5and L5-S1, denodsat L4-5and L5-
S1, and mild muscle spasm in the lumbar area. Dr. Gari concluded that Mr. Stamper’s lower back pain
was caused by the conditions seen in the radio diagnogtic studies. The physician scheduled Mr. Stamper
to receive a steroid injection on January 12, 1999, with a follow-up gppointment on January 15, 1999.

January 12, 1999 and January 15, 1999 - Dr. Gari performed the scheduled injection as well as
anepidurogram. Mr. Stamper tolerated the procedureswell, with no complications. InaJanuary 15, 1999
follow-up vist, Mr. Stamper complained of shaking, wesakness and painin hisleft leg. Also, he was il
experiencing pain on the left Sde of his back, and the pain radiated down to his left ankle.

Dr. William O. DeWeese

May 26, 1999 - Mr. Stamper visted Dr. DeWeese to receive anindependent medica examination
for back painand bilateral legpain. Reviewing the patient’ shistory, Dr. DeWeese noted Mr. Stamper had
undergone two lumbar laminectomies, with the more recent one being performed by Dr. Cutler in 1998.
Mr. Stamper had not been gble to return to hisformer position but was now working in a“desk job” at
Gulf Marine. Hedescribed his condition as incapacitating and said he was unable to stand for more than
5 minutes or wak for more than a block without pain. He also said he could not perform any tasks that

Ypr. cutler revised hisrati ng of Mr. Stamper’s disability rating based on the Florida guide from 9 percent to
8 percent in adeposition conducted September 19, 2000. The physician said he made the change because the Florida
guide does not account for pain and suffering.

-25-



require bending, such as bending over the hood to changethe ail inacar. Mr. Stamper reported that he
had good improvement for severa months after the second surgery. After the physica therapy stopped,
the pain returned to a savere leve. The patient was taking anagesics.

Most aspectsof Mr. Stamper’ s neurologica examwere normd, indudinghiscrania nerves, motor
grength, reflexes, sensation, coordination, gait, and the ability to perform draight leg raisng, gastroc
pushupsand hed stands. A review of Mr. Stamper’ sback, after the myelogram performed July 24, 1997,
reveded a and| disc fragment at L4-5. However, Dr. DeWeese concluded that Mr. Stamper’s back
looked 90 percent better. Dr. DeWeesedso studied a post-myeogram CT scan which showed asmall
amount of disc materia present in front of thethecd sac at L4-5. The physician aso concluded that his
back appeared to be gregtly improved since the scan performed in July 1997. Despite Mr. Stamper’s
recovery, Dr. DeWeese gtill found that the patient had asmall amount of disc protrusion a L4-5. Based
on Mr. Stamper’s symptoms, the physician did not recommend a third surgery on the grounds that an
additional operation would not return Mr. Stamper to a higher functional work status.

Deposition of Dr. Scott Cutler (JX 3)

[Direct Examination] In a September 19, 2000 deposition, board certified neurologica surgeon
Dr. Scott Cutler testified that he first examined Mr. Stamper on April 16, 1998. After receiving details of
Mr. Stamper’s accident and the medica background of his treatment, Dr. Cutler performed a clinical
evauation and reviewed the radiographic data. He found neurological impairments, and the radiographic
data suggested a lage central herniated disc at L4-5, and one at L5-S1. As result, Dr. Cutler
recommended another surgery to remove the herniated disc at L4-5 and explore L5-S1.

After the surgery, and through physica therapy, Dr. Cutler felt that Mr. Stamper was progressing
better than origindly anticipated. After experiencing more pain, Mr. Stamper went for another MRI, which
showed scar tissue causing stenosis. The narrowing of the nerve canal was dill present because scar tissue
hed filled the space I€ft by remova of the disc. Following visitsto Dr. Gari for epidurd steroid injections,
Mr. Stamper returned to Dr. Cutler’s office with absolutely no improvement in his pain.  Dr. Cutler
recommended a myelogram, which revealed some bulging at L4-5. However, the complaints of pain and
discomfort from Mr. Stamper were far in excess of the results of the mydogram. Dr. Cutler then
recommended a second opinion, which was scheduled with Dr. DeWeese. Dr. Cutler agreed with Dr.
DeWees2' sfindings that Mr. Stamper did not require further surgery. Accordingly, Mr. Stamper could
return to work with certain restrictions.

Dr. Cutler believed that Mr. Stamper had reached maximum medica improvement on March 4,
1999. He chose this day because it was sx months after Mr. Stampers last surgery. Previoudy, Dr.
Cutler had opined that Mr. Stamper suffered a nine percent permanent impairment, based on the Forida
guide. But now, Dr. Cutler tetified that he had been mistaken, and the leve of impairment was only eght
percent. Although the Floridaguide is not subject to interpretation, the level of imparment would have
been much different under the AMA guiddines, which are subject to interpretation. Under the AMA
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guiddines, if gpplicable to longshore proceedings, Dr. Cutler estimated that Mr. Stamper’ s impairmen,
would be between 13 and 15 percent. However, based on the videotape he was shown, Dr. Cutler would
reduce Mr. Stamper’ s impairment to nine or ten percent.

Mr. Stamper clearly does not have anorma spine. He has undergone two back surgeriesand will
“have problems with his back, period.” At the same time, Mr. Stamper’s verba assessment of his
conditionwastotaly incongstent withhis activitiesthat Dr. Cutler observed on the videotape. Duetothis
inconsgtency, Dr. Cutler chose to terminate his treatment of Mr. Stamper. A functional capacity
eva uation would not be of help, because it would depend significantly on Mr. Stamper’ s cooperation.

When asked about specific pogitions and Mr. Stamper’s ability to work in those postions. Dr.
Cutler found a ddlivery driver job to be within the physical restrictions he placed on Mr. Stamper.®
Smilarly, work as a parking garage cashier was within Mr. Stamper’ s physical redtrictions. Mr. Stamper
could aso physicaly performa positionas a security guard, waking four to six hours around the property
to be guarded. A machine operator position was acceptably within Dr. Cutler’ s restrictions. However, a
position as afood assembler concerned Dr. Cutler, because he fdt the postion implicitly would not give
Mr. Stamper the option of Stting or Sanding whenever hefdt it necessary. In contrast, work as a solderer
was acceptable because, while it was an assembly line job, the description stated that the employee could
gand or st. So long as the lifting redirictions are honored, any job which lets Mr. Stamper assume a
gtanding or sitting position as needed for his comfort is acceptable.

[Cross Examination] Dr. Cutler acknowledged the jobs he reviewed did not contain an ergonomic
andyss by the employer. However, an ergonomic andysiswas not very meaningful for two main reasons.
Firg, an ergonomic andyss is only useful if a supervisor chooses to follow it. Second, an ergonomic
andyds may meanlessto aneurosurgeonthanred life Stuations. Dr. Cutler testified that he was unaware
that Mr. Stamper wasilliterate and could not do math. He was al'so unaware that Mr. Stamper isblind in
one eye. Dr. Cutler’ s assessment of Mr. Stamper’ s ability to perform the various jobs listed did not take
gther Mr. Stamper’ s illiteracy or partid blindness into account. While Dr. Cutler could not remember
exactly which drugs were prescribed to Mr. Stamper, he was sure that he would have prescribed some
form of medication, based on Mr. Stamper having had surgery.

Dr. Cutler tetified that Dr. Gari was providing Mr. Stamper withepidural injections, and possibly
cortisone injections as wel. Dr. Cutler was aware that, during this treetment, Mr. Stamper was working
for Gulf Marine, though he didn’t remember how many hours aweek he wasworking. Actua knowledge
of Mr. Stamper’ swork at Gulf Marine might have been sgnificant in assessng Mr. Stamper’ s abilities, if
he was undertaking activities incongstent with Mr. Stamper’ s stated pain to Dr. Cutler.

Due to lack of foundation and improper predicate, Mr. Barnett entered a“standing” objection to the
questioning of Dr. Cutler about specific jobs. | over-rule those objections noting first that the formal rules of
evidence are not applicable in longshore proceedings (see 29 C.F.R. §18.1101 (b) (2)). Inaddition, Dr. Cutler was
well aware of Mr. Stamper’s physical capabilities.
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With regards to the surveillance video of Mr. Stamper, Dr. Cutler believed that the cortisone
injections givenby Dr. Gari would not have helped Mr. Stamper in those activities, because they had not
helped him in the past. It was dso unlikely that a codeine derivative would have made those activities
possible either. What Dr. Cutler saw in the surveillance tape did not match what Mr. Stamper had been
tdlinghiminhisofficevists Thevideo led Dr. Cutler to conclude that Mr. Stamper’ sfunctiona capability
was higher than what he had previoudy bedieved. He used the videotape to set Mr. Stamper’s physica
redtrictions and recommend his return to work.

Dr. Cutler stated that a functiond capacity evauationwould not necessarily provide data sufficient
to assess a person’ s cgpabiilities or set limitations. Fird, the functiond capacity evauation does not take
into account a physcian’s knowledge of the patient and the restrictions in place. Some of the functiond
capacity evauation’s recommendations could be invalidated on that basis. Second, a functiond capacity
evauation requires full cooperation to be effective. Dr. Cutler was suspicious of the possible level of
cooperation, based onhisviewingof the surveillance tape. However, assuming vaid cooperationand within
adoctor’simposed redtrictions, afunctiona capacity evauation may be helpful.

Reasonablely, Mr. Stamper may experience remissions and require an occasond follow up vist
withaphysician. However, Dr. Cutler has nothing further to offer Mr. Stamper. Mr. Stamper may be able
to utilize a pain specidigt, family doctor, or rehab doctor. Dr. Cutler could render an opinion on Mr.
Stamper’sleved of impairment under the AMA guidelines, but it would be a subjective determination.

Deposition of Dr. John M. Williams (JX 5)

Dr. Williams, a board certified rehabilitation specidist, was deposed on October 18, 2000. He
tedtified that a vocationd assessment involves a determination of the person’ sfunctiond capacity in terms
of physica and mentd abilities. It dso involvesconsideration of the person’s age, education, work hisory,
acquired ills, adaptability, and the person’ sstated limitations. Thesefactorsare considered inlight of the
available jobs.

Dr. Williamsrevieweddl of Mr. Stamper’ s medica records, whichhe used informing his opinions.
From a medicd standpoint, he relied primarily on Dr. Cutler’s functional assessment in producing his
andysis. According to Dr. Cutler, Mr. Stamper must have a st and/or stand option and may perform a
sedentary job which required no lifting. Dr. Williams aso commented that Dr. Cutler’s sand/sitiwak
endurance restriction essentialy limited Mr. Stamper to anhour of each activity each workday sothat Mr.
Stamper could only work three hoursout of aneght hour day. On the other hand, Dr. Williams disagreed
with Dr. Cutler’ s opinion that no ergonomic job analysiswas required. Dr. Williams aso consdered the
Socia Security Adminidration’s determination that Mr. Stamper was disabled and that the Agency was
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issuing the daimant disability payments’®

Dr. Williams met with Mr. Stamper as part of the preparation of his report to assess his abilities
and comparethe interview observations withthe writtenrecords. Dr. Williamsfirst noticed Mr. Stamper’s
intellectua abilities would qudify him only for low-end semi-skilled work, and completely preclude him
working in a skilled pogtion. Mr. Stamper tested at a first grade reading level, and in the lowest two
percent in the verba portion of the standard intelligence test. Mr. Stamper has the &bility to do highly
repetitive, smple tasks as a laborer. Hisleft-side blindnessmakes| ong-term commercid driving unredidtic.
Similarly, a postion involving dangerous machinery would be inappropriate,

Dueto Mr. Stampers s educationd deficits and physica limitations, Dr. Williams opined that the
probability of Mr. Stamper being rehired wasextremey low. In his professond opinion, Mr. Stamper is
not going to be employed. Heis mentally retarded, under boththe Socia Security and American Academy
of Mental Deficiency standards. Likewise, hisphyscd limitationsrender him essentidly disabled. Heisnot
adaptable to a work environment, and operates at a dow pace, which is common to mentaly retarded
individuas. A Commerce Department study found individuds limited to afull range of sedentary work,
exclusive of other factors such asintelligence, were 67 percent less productive. This is because the jobs
available to them tend to be part time, low paying, or undesirable.

Applying to be alaborer requires less of a gpplication and screening processthan sedentary jobs
do, which is an advantage to someone with alower menta aptitude. But, in an office or sedentary job
setting, there is morefocus onthe job gpplication.  Ultimatdly, because he will be coming in and out of the
labor market, Mr. Stamper may find periodic employment, with a yearly earning capacity of between
$3,714 and $4,033.

Concerning the videotape, Dr. Williams stated that the exhibited behavior was not in any way
ggnificant to his assessment of Mr. Stamper’ semployability. Mr. Stamper isnot purported to be crippled,
and the tape only shows about one hour of activity and does nothing to suggest he would be able to
continue such activities for a40 hour week.

B7he Employer’s attorney objected to the portion of Dr. Williams' report that discussed Mr. Stamper’s
receipt of Social Security Administration disability benefits. Mr. Smith based his objection on the fact that Mr.
Stamper had not submitted documents verifying the agency ‘s disability determination. Consequently, Dr.

Williams' discussion about the disability benefits was based on inadmissible hearsay evidence. Once again, | point

out that the formal rules of evidence do not apply and | now overrule Mr. Smith’s objection. When considering
hearsay evidence during longshore proceedings, the sole question is whether the evidence isreliable. See

Richardson v. Perales, 402 U.S. 389 (1971); Young & Co. v. Shea, 397 F.2d 185 (5th Cir. 1968), cert. denied, 395 U.S.
920 (1969); and Camarillo v. National Seel & Shipbuilding Co., 10 BRBS 54, 60 (1979). However, since disability
under the Act is defined differently than the statutes administered by the Social Security Administration, that
agency’s determination has little bearing on the issue before me.
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Dr. Williams fdt that Ms. Manning had not considered enough materia in developing her 1abor
market surveys. In particular, she had not adequately consdered theindividua positionsand their locations
to determine if Mr. Stamper could perform them. For example, Mr. Stamper does not have the ability to
beacashier. Mr. Stamper would be unable to be acommercid ddivery driver, because he lacksthe gbility
to understand numerous sets of directions or adequately read street Sgns. He is unable to work as a
security guard, because he lacksthe requisite reading skill to passthe licensing test. Nor could he beatall
booth operator, because heisunable to work quickly or make change. Heaso hasno experienceworking
with people, so counter attendant is unacceptable. Essentialy, Mr. Stamper is unable to perform any
position which requires multiple activities. On the other hand, Mr. Stamper is capable of learning through
training (however dowly).

[Cross Examingtion] Dr. Williams stated that Mr. Stamper’s injury did not affect his intdlectua
abilities. While the depression over being unemployed may have had a mild impact on Mr. Stamper’s
function, it would not have been meaningful. He had never seen any documentation regarding Mr.
Stamper’ s blindness, but fdt that Mr. Stamper’ s accident-related limitations and intellectud deficiencies
were more important. While Dr. Williams doesrely on the truthfulness of his interviewees, he believes he
has the dhility to tell when he isbeing manipulated. He had not contacted any of the potentia employers
because he felt that Mr. Stamper had little chance of gaining employment. Mr. Stamper faces competition
from immigrant workers for the one job in 20,000-25,000 that is sedentary.

[Redirect Examination] Dr. Williamstegtified that Mr. Stamper over-gtated hisintellectud abilities.
But for hisinjury, Mr. Stamper could pursue laboring work, whichisplentiful. The only work availableto
someoneof Mr. Stamper’ sintdllectisasalaborer. Unfortunately, thecombination of hisback injury, which
now precludes heavy to mediumeffort |aborer work, and low intdligence erodes his employment potentid.
Less than one tenth of one percent of jobs are available to Mr. Stamper.

Dr. Williams Rehabilitation Assessment of Mr. Stamper (JX 5)

Dr. Williams presented his October 18, 2000 rehabilitation assessment of Mr. Carl Stamper as
an atachment to his deposition (he covered most of the report’ s conclusions in his deposition testimony).
Initialy, as part of hisevauation, Dr. Williams conducted an extensive review of Mr. Stamper’s medica
record, Dr. Cutler’s deposition, and the labor market surveys. Then, he interviewed Mr. Stamper and
administered standardized testswhichshowed Mr. Stamper functioning at alow intellectud leve with first
grade reading sKkills. In addition, Mr. Stamper’s perception is dow; he does not adapt very well, and he
possesses limited verbal reasoning. Thewagelevd for thelow end semi-skilled job positionis about $5.46
to $5.56 per hour.
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FINDINGS OF FACT AND CONCLUSIONSOF LAW
Stipulations of Fact

At the hearing, the parties stipulated to the following facts a) An employer-employeerdationship
existed between Mr. Stamper and Gulf Marine at the time of Mr. Stamper’ sinjury on March 15, 1997;
b) Theinjury arose out of, and during, the course of Mr. Stamper’s employment with Gulf Marine; ¢) Mr.
Stamper natified the Employer of the injury in a timdy manner; d) At thetime of injury; Mr. Stamper’s
average weekly wage was $349.60, which produces a weekly worker’ s compensation rate of $233.08;
and, €) Mr. Stamper reached maximum medica improvement on March 4, 1999 (TR, pages 11 to 18).

Mr. Stamper’s Disability

Under the Act, a longshoreman’s inahility to work due to awork-related injury is addressed in
terms of the nature of the disability (permanent or temporary) and the extent of the disability (total or
partid). Since Mr. Stamper is seeking compensation for a work-related disability, he has the burden of
proving, through the preponderance of the evidence, both the nature and extent of disability. Trask v.
Lockheed Shipbuilding Construction Co., 17 BRBS 56, 59 (1985).

Nature of Mr. Stamper’ s Disability

The nature of a disability, permanent or temporary, is typicaly defined by the date of maximum
medica improvement (“MMI1”). Trask, 17 BRBSat 60. A clamant reaches MMI whentheinjuriesfrom
the work-related accident have gtabilized and no further improvement is anticipated. Thompson v.
Quinton Enterprise, Ltd., 14 BRBS 395, 401 (1981) and Dixonv. Cooper Stevedoring Co., 18 BRBS
25, 32 (1986). Any disability suffered by a clamant prior to MMI is considered temporary in nature.
Berkstresser v. Washington Metropolitan Area Transit Authority, 16 BRBS231 (1984). If adamant
has any residud disability after reaching MM, then the nature of the disability is permanent. Sinclair v.
United Food & Commercial Workers, 13 BRBS 148 (1979). Anirreversble conditionis permanent per
se. Drake v. General Dynamics Corp., Elec. Boat Div., 11 BRBS 288, 290 n.2 (1979).

Based on the evidence in the record, the parties stipulations, and the presumption under Section
20 (a) of the Act,'” Mr. Stamper suffered awork-related injury to hisback onMarch 15, 1997. Over the
course of nearly two years, Mr. Stamper underwent conservative therapy and subsequently two more
dragtic back surgeriesto dleviatethe pain and damage associated withthe injury. However, someresidua

Y\t aclaimant establishes the existence of an injury and the occurrence of awork-related accident that
could have caused the injury, then the courts and Benefit Review Board have interpreted Section 20 (a) of the Act,
33 U.S.C. § 920 (a), to invoke a presumption on behalf of a claimant that, absent substantial evidence to the contrary,
the injury was caused by the work-related accident. In Mr. Stamper’s case, the evidence demonstrates that Mr.
Stamper had an accident at work while exiting a tugboat’ s bilge on March 15, 1997 and he had a back injury.
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pain and disc damage remained. In an independent medical evauation in May 1999, Dr. DeWeese
concluded that no additiona surgery would improve Mr. Stamper’ ssituation. Accordingly, thepartieshave
dipulated, and Dr. Cutler opined, that Mr. Stamper reached MMI onMarch4, 1999, sx months after his
second back surgery. Consequently, | find the nature of any disability Mr. Stamper may have in regards
to his back injury semming from the March 15, 1997 work-related accident is permanent.

Extent of Mr. Stamper’ s Disability

The question of the extent of a disability, total or partid, is an economic as well as a medical
concept. Rinaldi v. General Dynamics Corp., 25 BRBS 128,131 (1991). The Act definesdisability as
an incagpacity, due to aninjury, to earnwageswhichthe employeewas receiving a the time of injury in the
same or other employment. McBride v. Eastman Kodak Co., 844 F.2d 797 (DC Cir. 1988). Totd
disahility occurs if a damart is not able to adequately return to his pre-injury, regular, full-time
employment. See Del Vacchio v. Sun Shipbuilding & Dry Dock Co., 16 BRBS 190, 194 (1984). A
disability compensationaward requiresa causal connectionbetween the daimant’s physicd injury and his
inability to obtain work. The claimant must show an economic loss coupled with a physica and/or
psychologica impairment. Soroull v. Stevedoring Servs. of America, 25 BRBS 100, 110(1991). Under
this standard, a damant may be found to have either suffered no loss, apartial loss, or atotal loss of wage-

earning capacity.

Determining the extent of a disability, and consequently whether an award of disability benefitsis
appropriate, involves athree step process. SEACO and Sgnal Mutual Indemnity Assoc., Limited v.
Bess, 120 F. 3d 262 (4th Cir. 1997) (unpublished); see also Newport News Shipbuilding & Dry Dock
Company v. Tann, 841 F.2d 540, 542 (4th Cir.1988). Thethree sepsare: (1) determination of aprima
facie case of disahility; (2) determination of suitable aternative employment; and, (3) determination of
clamant’ s ultimate burden of proof that he remains unemployable.

Prima Facie Case of Permanent Tota Disability

To etablish a prima facie case of total disahility, whether temporary or permanent in nature, a
damant hastheinitid burdenof proof to show that he cannot returnto hisregular or usua employment due
to work-rdated injuries. This evauation of loss of wage earning capacity focuses both on the work that
an injured employee is till ale to perform and the availability of that type of work which he can do.
McBride, 844 F. 2d at 798. At thisinitid stage, the claimant need not establish that he cannot return to
any employment, only that he cannot return to his former employment. Elliot v. C & P Tel. Co., 16 BRBS
89 (1984). A daimant’scredible testimony of considerable pain while performing work may be a sufficient
basis for a disability compensation even though other evidence indicates the clamant has the capacity to
do certain types of work. Mijangos v. Avondale Shipping, Inc., 948 F. 2d 194 (8th Cir. 1999) and
Anderson v. Todd Shipyards Corp., 22 BRBS 20 (1989). In addition, a physician’s opinion that the
employee' s return to his usud or smilar work would aggravate his condition may aso be sufficient to
support afinding of disability. Case v. Washington Metro. Area Transt. Auth., 21 BRBS 248 (1988).
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The Employer does not redly contest that Mr. Stamper is physicaly unable to return to his pre-
injury longshoreman work.8 At the time of, and prior to, the March 15, 1997 accident, Gulf Marine
employed Mr. Stamper as a longshoreman laborer. In that capacity, he built repair platforms, pumped
diesd fud, and cleaned out the bilge areas of tugboats. The record contains little evidence of the physica
effort associated with his pre-injury work. Implicitly, due to the typical physica effort associated with
moving around shipsasadock laborer, Mr. Stamper’ slongshoremanwork involved much more then light
physica work. Notably, when Gulf Marine brought Mr. Stamper back to work with Dr. Cutler’ slight duty
restrictions, whichincluded no heavy lifting, no cravling, and only occasiona dimbing, they did not employ
him in his former capacity as longshoreman laborer. Rather, the company sat him down outsde a small
shack at the back gate. Asaresult, | find the preponderance of the evidence establishes that due to his
work-related back injury from the March 15, 1997 accident, Mr. Stamper is unable to returnto hisusud
pre-injury longshoreman work or duty. Consequently, Mr. Stamper has established a prima facie case
of totd disability.

Suitable Alternative Employment

Turning to the central issuein this case, the next step in determining extent of disability addresses
the question of suitable dternative employment. If aclaimant is able to demongrate heis unable to return
to his former job, then the employer has the burden of production to show that suitable dternate
employment is available. Nguyen v. Ebbtide Fabricators, 19 BRBS 142 (1986). The availability of
suitable dternative employment involves defining the type of jobs the injured worker is reasonably capable
of performing, considering his age, education, work experience and physical regtrictions, and determining
whether suchjobs are reasonably available inthe local community. Newport NewsShipbuildingand Dry
Dock Co. v. Director, OWCP, 592 F.2d 762, 765 (4thCir. 1978); New Orleans (Gulfwide) Stevedores
v. Turner, 661 F.2d 1031, 1038 (5th Cir. 1981). The showing of avalable suitable dterndive
employment may not be gpplied retroactively to the date of maximum medica improvement. An injured
worker’ stota disability becomes partial on the earliest date that the employer shows suitable dternative
employment. Palombo v. Director, OWCP, 937 F.2d 70 (2d Cir. 1991) and Rinaldi v. General
Dynamics Corp., 25 BRBS 128, 131 (1991).

Counsd for the Employer presented two factors to support the assertionthat Mr. Stamper hasnot
completely logt his ability to earn an income due to hisback injury. Firg, following his back surgeriesin
1997 and 1998, Guif Marine brought Mr. Stamper back to work from March 1999 through March of
2000. Although his sdlary no longer matched his pre-injury wages, Mr. Stamper was gill able to earn
nearly $12,000 ayear. Second, and in the dternative, Mr. Stamper remained capable of earning an
income because sufficient suitable dternative employment wasavailable to Mr. Stamper in the local area,
including work as a security guard.

18 nstead, the Employer believes Mr. Stamper is not_totally disabled because in economic terms, despite the
back injury, heretains aresidual earning capacity.
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Gulf Marine Re-employment

Addressing firg Mr. Stamper’s re-employment at Gulf Marine, there is no requirement that a
damant be bedriddenfor there to be afinding of total disability. Watson v. Gulf Stevedoring Corp., 400
F.2d 649 (5th Cir. 1968), cert. denied 394 U.S. 976 (1969). The fact that a daimant works &fter his
injury does not necessaxily preclude a finding of totd disability. Haughton Elevator Co. v. Lewis, 572
F.2d 447, 7 BRBS 838 (4th Cir. 1978). Such afinding is possible where the post-injury employment is
“shdltered employment;” thet is, the employment is soldly at the benevolence of the employer. Walker v.
PacificArchitects& Eng'ers, 1 BRBS 145, 147-8(1974). Sheltered employment exisswherethewage
isnot judtified by the work; the work performed is of little benefit to the employer and does not involve
necessary work; and, the employee would not necessarily be replaced if no longer working there.
Patterson v. Savannah Mach. & Shipyard, 15 BRBS 38 (1982). In contradt, light duty work which is
necessary and profiteble for the employer, where the injured employee would be replaced if no longer
employed isnot considered “ sheltered.” See Peelev. Newport News Shipbuilding & Dry Dock Co., 20
BRBS 133 (1987). Shdtered employment isinsufficient to establish suitable aternative employment, or
resdud earning capacity. See Harrod v. Newport NewsShipbuilding & Dry Dock Co., 12 BRBS 10
(1980).

When Gulf Marine re-hired Mr. Stamper in 1999, the company gave him afew assgnments that
he usudly completed athough withsome physica problems. Eventudly, Mr. Rubin came up with the back
gate guard pogtion. Mr. Rubin explained the purpose of the job was to get Mr. Stamper back into the
company’ sworkforce and Mr. Strickland observed such light duty work at the company usudly helped
an injured employee retained associated employment benefits. As a back gate guard, Mr. Stamper on
occasion stopped unauthorized individuas from entering the back gate and redirected them to the front
gate.

On the other hand, several factors support characterizingMr. Stamper’ swork at Gulf Marineas
sheltered employment. Firgt, Mr. Rubin acknowledged the job was created just for Mr. Stamper, even
though Gulf Marine already employed another company for its plant’s security.®® The company did not
advertise the opening, and at the time Mr. Rubin was faced with finding a job for Mr. Stamper, the
company did not have a back gate guard or a back gate guard shack. In addition, while Mr. Rubin and
Mr. Strickland expressed dtruigtic reasons for keeping Mr. Stamper on the payrall, his employment for
only 32 hours a week dearly suggests that another mative behind Gulf Marine s re-employment of Mr.
Stamper wasto meet itsinsurance contract obligationof furnishingMr. Stamper two-thirds of hispre-injury
wages. Next, whileMr. Rubinindicatesthejob wastemporary with theintention to apparently rehabilitate
Mr. Stamper, Gulf Marine laid off Mr. Stamper in the early part of 2000 and never cdled him back to
work. Findly, accordingto Mr. Stamper, he spent amost dl of histime at the back gate doing nothing and

There was some conflicti ng testimony in thisregard since Mr. Strickland testified that the position had
been previously filled by another light duty employee. Since Mr. Rubin was directly involved in Mr. Stamper’'s
assignment, | consider his testimony more probative.
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being essentially non-productive. Though he did redirect a few people to the front gate, that service
gpparently did not have much vaue to Gulf Marine because the company saw no need for it prior to Mr.
Stamper’ s assgnment.

Upon conddering dl the information associated with the back gate guard job, | find that the
preponderance of the evidence demonatrates that Gulf Marine was acting as a beneficent employer when
it reeemployed Mr. Stamper as aback gate guard. While the company’sinitial effortsto find work at its
plant for Mr. Stamper may have reflected a bona fide rehabilitation intention, Mr. Rubin’s eventua
decison to St Mr. Stamper down at the back gate for 32 hours aweek essentialy doing nothing changed
the nature of company’ sefforts. | recognize and understand (especialy considering the videotape showing
Mr. Stamper workingonatruck) the frustrationof Mr. Stamper’ s supervisor withhis pain complaintswhen
he was assigned real work. Y et, when confronted with Mr. Stamper’s pain complaints, the next step in
the process might have included a specific functiona capability recommendation from Dr. DeWeese,
further pain management rehabilitation or a psychologica evaduation of the vdidity of Mr. Stamper’s pan
complaints. Instead, Gulf Marine chooseto met itsinsurance contract requirements by giving Mr. Stamper
the gft of employment as a back gate guard. That employment decision may or may not have been
laudable. Regardless, | conclude Mr. Stamper’s work as a back gate guard provided little productive
benfit to Gulf Marine, did not invalve necessary work for Gulf Marine and did not justify his hourly wage
of $7.60. Asaresult, Mr. Stamper’ sre-employment with Gulf Marine in 1999 and part of 2000 asaback
gate guard was sheltered employment, whichdid not redidticaly reflect hispost-injury earning capacity and
does not establish suitable dternative employment.

Local Job Market

In determining whether suitable dternative employment exists for Mr. Stamper inhisloca area, |
amguided by atwo part test. First, consdering Mr. Stamper’ s age, education, work experience, intellect,
and physca redrictions, | must determine his employment capabilities, in terms of physica and mentd
abilities New Orleans (Gulfwide) Sevedores v. Turner, 661 F. 2d 103, 1042 (5th Cir. 1981).
Second, within the category of jobs Mr. Stamper is reasonably physically and mentally capable of
performing, | must determine whether such jobs are reasonably available in hisloca community. 1d. and
Edwardsv. Director, OWCP, 99F.2d 1374 (9thCir. 1993), cert. denied 114 S.Ct. 1539 (1994). Since
the job opportunities must be redidtic, Gulf Marine has to establish the precise nature and terms of the
employment. Reichv. Tractor Maine, Inc., 16 BRBS 272 (1984).
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Employment Capability - Physical

In the areaof physical capahility, threeindividuas have presented their opinions®® At the hearing,
Mr. Stamper testified that he has a problem sitting too long because his feet fdl adeep. He can not climb
and the pain in his back, tall bone, and legs remains at the same leve he experienced prior to his back
surgeries.  In the early part of 1999, Mr. Stamper aso reported to Dr. Cutler that he experienced
weakness in hislegs, could not stand or walk normaly; and, generaly could do nothing but lie flat on his
back.

In March 1999, Dr. Cutler completed awork restrictions chart (JX 2). In the doctor’s opinion,
Mr. Stamper can lift and carry up to 20 pounds, bend sgquat and dimb occasiondly, use his hands and feet
repetitively, and drive an automatic transmissonvehicle. At thesametime, Mr. Stamper is prohibited from
crawling, working withmoving machinery or inan environment subjectto“marked” changesintemperature
and humidity. Significantly, Dr. Cutler dso restricted Mr. Stamper to no more than one continuous hour
of each activity involving Sitting, standing or waking.

Dr. Williams agrees Mr. Stamper is physcally cgpable of only light duty. However, based on his
interpretationof Dr. Cutler’ swork retrictions chart, Dr. Williams opinesMr. Stamper islimited tono more
than three hours of work each day since the most he can sit, sand or wak at work is one hour for each
activity. Asaresult, Mr. Stamper, at best, is physicaly capable of working only part-time, three hours
aday.?

Due to the apparent conflict between these opinions, | must first assess ther rdative probative
weight. Inthat regard, | consider Mr. Stamper’ s persond evauation the least rdidble evduation. While
Mr. Stamper is certainly in the best position to know his own physica capabilities, Mr. Stamper’ struck
repair activitiesdisplayed onthe February 1999 videotape, coupled withDr. Cutler’ sobservationthat Mr.
Stamper’ s subjective complaintsareincong stent withthe activitiesdemonstrated on the videotape, diminish
the probative value of Mr. Stamper’ s subjection assessment.

2B ased on his evaluation of Mr. Stamper, Dr. DeWeese was in an excellent position to provide afourth
assessment. Unfortunately, in the absence of his deposition, | am left with his terse observation that additional
surgery would not move Mr. Stamper to a higher functional work status. That comment is not particularly probative
because Dr. DeWeese does not explain what level of work heis using for comparison or the basis for his
conclusion.

ZlAlthough Dr. Williams stated the Mr. Stamper was blind in the left eye, | have not given much weight to
that assessment. The testimony of Mr. Stamper and his family member doesindicated Mr. Stamper has problems
with hisleft eye. But, thereisno medical evidence on the degree of his sight impairment. Likewise, athough Mr.
Stamper has arestrictive driver’s license that requires the use of side mirrors, the extent of the vision problem is not
established. Despite any eyesight problem, Mr. Stamper ran track in school, played pool and bowled before his
injury, and had worked successfully as both a sand blaster helper and ship repair yard laborer. In any event, Dr.
Williams also acknowledged the eyesight problem was not much of a physical factor in comparison to the work
limitation due to Mr. Stamper’s bad back.
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| have consdered the possibility that the videotape is not a accurate reflection of Mr. Stamper’s
usud physcd cagpabilities. | understand his need for transportation to work at Gulf Marine, abroken truck
darter, and a lack of funds for a repairman, may have forced him into the Stuation where he had little
choice but to repair the truck. However, that explanation aso carries an implicit assumption that Mr.
Stamper isa particularly unlucky daimant because on the one occasion that he had to engage inan atypical
physcd activity, the employer’s representative just happened to be present to videotape the action. An
dternate, and just as probable, explanation is that the videotape fairly capturesthe physical capabilities of
Mr. Stamper after his back injury and subsequent surgeries. In choosing between these two possible
redities, | turnto Dr. Cuitler, as Mr. Stamper’ s treating physician, who was in the best position to assess
whether Mr. Stamper’ s subjective complaints actually established the range of his physical capabilitiesin
light of the film. As noted by Dr. Cutler, Mr. Stamper’s extensive subjective complaints included leg
weakness, a tendency to collapse, an inability to stand, an inability to wak normdly without limping or
hunching forward, and agenerd physica condition of being able to nothing other thanlieflat. Mr. Stamper
displayed dmost none of those infirmities on the day he fixed the truck.?

Next, Dr. Williams presented a well-documented opinion on Mr. Stamper’s physicd ability to
return to work, having evaluated Mr. Stamper, reviewed his medica records, including Dr. Cutler's
reports, and observed the videotape. However, for three reasons, | give his opinion on this subject less
relative probative weight than Dr. Cutler’ s aso well-documented opinion.

Firg, dthough Dr. Williams specidizesin rehabilitation, heisnot amedica doctor. Consequently,
| place more reliance on Dr. Cuitler, as a board certified orthopaedic specidist, to assess the physica
consequences and work limitations associated with Mr. Stamper’s back injury and residud pain.

Second, and most important, Dr. Williams three hour work day restriction for Mr. Stamper is
based on his interpretation of Dr. Cutler’ s work regtriction chart that is somewhat inconsistent with the
chart and clearly at odds with Dr. Cutler’s own assessment of the restrictions he placed on the chart.
Paragraph 1 of the Descriptive Regtrictions Chart (IX 2) states “In an 8 hour work day, the patient can:
(circle hours anticipated for each activity without interruptions).” Thus, the question appears to ask for
continuous time without a break rather than maximumtime an individua may endure during an 8 hour day.
Evenif the form’s question is not completely clear, Dr. Cutler did not limit Mr. Stamper to a three hour
work day as he reviewed the chart. Rather in his deposition, Dr. Cutler specifically approved the job of
security guard which required between four to six hours of waking.

22| dso accept Dr. Cutler’smedical opinion that Mr. Stamper’s ability to move about as shown on the tape
was due neither to medication nor steroid injections. Finally, | note that according to Dr. DeWeese, in May 1999
Mr. Stamper reported that he was even unable to bend over. Yet, on the day of the truck repair in February 1999,
Mr. Stamper repeatedly performed that maneuver without any apparent hesitation or stress.
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Third, | find Dr. Williams sstatement that the videotape was not Sgnificant not to be well reasoned.
Noting that Mr. Stamper isnot acripple, Dr. Williams seemed to dismissthetape by stating it showed only
one hour of activity and did not demondirate that he could work full time. As noted in my summarization
of the tape, it captured much more than one hour of activity. Mr. Stamper was on the go the morning of
February 12, 1999 and the starting at noon, he spent the next hour and a half working on atruck.

In comparison Dr. Cutler presented both an extensively documented and well reasoned medica
opinion on Mr. Stamper’s physicad work capacity. He based his conclusions on extensve medica
evidence, induding muitiple examinations, treatments, and tests, such as CT scans and myeograms which
establishthat despite two back surgeries, Mr. Stamper continuesto have anabnormal and impaired back.
Additiondly, inlight of hisreview of the videotape, and consdering hisexpertise, Dr. Cutler best integrated
al of the evidence in the record in a wel reasoned manner. Asaresult, | consder his opinion to be the
most probative assessment of Mr. Stamper’s physical capacity for work.

Accordingly, inlight of Dr. Cutler’'s most probative assessment, | find Mr. Stamper is physicaly
able to work ful time. Thejob may not require any lifting over 20 pounds or crawling. In addition, the
employment must give Mr. Stamper the flexibility to St, stand, or walk so that he engagesin such activity
for no more than one continuous hour without a bresk.

Employment Capability - Menta

As the case law points out, in addition to physica capacity to work, aclamant’s education and
mental kills are rdevant factors for the determination of re-employment. In the record, only two
individuds address Mr. Stamper’ s mentd faculties for work.

In developing her labor market surveys, Ms. Manning knew Mr. Stamper only completed ninth
grade. She aso recognized his limited language ability and rated his reasoning, meth and language skills
at the low end of ascde of oneto six. Based on hiswork history, Ms. Manning expected Mr. Stamper
would learn necessary ills through up to three months on-the-job training. Consequently, she assembled
alig of jobsthat offered training and did not require a high school education or a GED.

Dr. Williamstook a significantly more documented approach and reached a dragticaly different
concluson. After meetingwith Mr. Stamper and conducting menta skillstests, he concluded Mr. Stamper
possessed mentd abilities well below the ninth gradelevd. Mr. Stamper reads at thefirst gradelevel and
would be unable to pass licensing tests or even complete job applications. Characterizing Mr. Stamper
as mentdly retarded, Dr. Williams believed he was not adaptable to a work environment, could not
accomplish multiple activities, operated a a dow pace, and was unable to relate to people. While prior
to his injury, Mr. Stamper had obtained work as a physical laborer, his post-injury physica limitations,
coupled with the educationd deficits, made Mr. Stamper unemployable.
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Agan, firg congdering the relaive probative weight of thesetwo assessments, | find both opinions
uffer some loss of probative vaue. The obvious, and more sgnificant, problem with Ms. Manning's
opinionisthelack of adocumented assessment of Mr. Stamper’ skills. Although Ms. Manning recognized
Mr. Stamper’s mentd and education levels were limiting factors, she did not thoroughly, or accurately,
establish those parameters. Consequently, her implied opinion that Mr. Stamper could handle ajob that
provided training and did not require a high school education is not well documented and has diminished
probative value,

Dr. Williams presented a conclusion about Mr. Stamper menta ability for work based on extensive
documentation, an interview, and testing. 'Y et, while better documented than Ms. Manning' s assessment,
his opinionalso has diminished probative vaue due to reasoning shortfdls. Inparticular, Dr. Williamsfirst
declaresthat Mr. Stamper isessentialy unemployable principaly because hispost-injury physica limitations
now bring his diminished mental skillsinto critica focus. Then, later Dr. Williamsopined that Mr. Stamper,
eveninhispresent condition, mentaly and physicaly, may find periodic employment that would alow him
to earn severd thousand dollars ayear. Also, Dr. Williams did not reconcile very well his generdized
opinion that Mr. Stamper’s mentaly retardation renders him unemployable with his concluson that Mr.
Stamper has the mental capacity to work low-end semi-skilled and unskilled, repetitive jobs® Likewise,
Dr. Williams did not explain how his opinionabout the adverse effect of Mr. Stamper’ smentd deficiencies
related to Mr. Stamper’ spast work history, other evidence in the record, and the videotape. Despite his
mental deficiencies, Mr. Stamper obtained a job with Gulf Marine and successfully worked and adapted
to the demanding environment of aship repair yard. Notably, athough nicknamed “ Forrest Gump,” Mr.
Stamper was able to accomplish any assigned task. According to his family, and even Mr. Rubin, Mr.
Stamper was areliable worker. Findly, both his brother’ s testimony and the videotape demondtrate that
Mr. Stamper can relate to people and is mechanically inclined to the degree that he can repair atruck.

For the reasons noted above, | have inaufficient confidence in Dr. Williams' reasoning to accept
his dire assessment of Mr. Stamper’s employment limitations based on mentdl ability. At the sametime,
consdering the objective testing evidence developed by Dr. Williams, | do find his conclusion about the
level of Mr. Stamper’s literacy to be better documented and more probative than Ms. Manning's
assumption that Mr. Stamper’s mentd deficiency amounts to only the lack of a high school diploma.
Consequently, dthoughMr. Stamper attended school through the ninth grade, | find Mr. Stamper hasfirst
grade leve reading and writing ability and dementary math skills.

23Dr, Williams testimony also contained an inconsistency and an undocumented overstatement that raises
aconcern about his objectivity. Early onin his deposition, Dr. Williams characterized Mr. Stamper asacripple. Yet,
when called upon to discuss his observation of the videotape, Dr. Williams dismissed the significance of the filmed
activities by indicating the tape proved nothing since Mr. Stamper was not acripple. Then later, without much
foundation, Dr. Williams declared Mr. Stamper would face stiff competition in obtaining that onein 25,000 job that
was suitable for him.
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Employment Capability - Summary

Based on Dr. Cutler’s probative medica assessment and Dr. Williams' testing, | conclude Mr.
Stamper is capable of performing light physicd effort work for an eight hour work day that entails no
crawling or lifting over twenty pounds. Further, thejob must permit Mr. Stamper theflexibility to Sit, stand,
and wak as necessary to ensure that he does not engage in any one of those three physical activities for
more than one continuous hour. If thejob involves any quaification beyond physicd effort, or training, the
gudification or traning musgt require no more than a first grade reading and writing skill leve and
rudimentary math skills.

Job Opportunities

Having determined the extent of Mr. Stamper’s employment capabilities, | now must assess
whether the Employer has met itsburden of productionto establishthe existence of job opportunitiesinthe
locd job market that Mr. Stamper has the capability of performing. In effort to demonstrate such
employment, the Employer has submitted severa labor market surveys prepared by Ms. Manning (EX 2).

Inreviewing thejob ligtings, | note, as pointed out by both Dr. Williams and argued by counsd for
the Claimant, the surveys stem from a computer search of the state of Forida job bank and contain very
little information about the listed positions. The liting for each job sets out the job title, job number,
requirements, duties, and sdaries. Of those categories, the duties section is the most informative but ill
contains only aterse one line description. While some of the jobs do list as a requirement some degree of
physica capability (good manual dexterity - assembler; and, ability to stand for long periods - packager)
or menta acuity (filing ability - mal room job; and, read and write English - cashier), most of the
requirement sectionslist “none.”

Given the sgnificant physica limitation from Dr. Cutler of no more than one continuous hour of
gtting, anding, or waking, determining the appropriateness of eachjob for Mr. Stamper inphysicd terms
isvery difficult. Inlight of hiswork restrictions, Dr. Cutler believed Mr. Stamper was physically capable
of working as a delivery driver, machine operator, parking garage cashier, security guard, machine
operator, and solderer.* However, hisandysis of the job surveys demonstrated the problem associated
determining whether Mr. Stamper is capable of performing the described work. For example, dueto the
lack of informationinthe liging, Dr. Cutler expressed concern that the job of assembler might not give Mr.
Stamper the requisite flexibility to dternate between sitting, standing, and walking.

2’When Ms. Manni ng developed the labor market surveys, she was not aware of Dr. Cutler’s one hour
restriction relating to continuous sitting, standing and walking. Subsequently, Dr. Cutler actually reviewed the job
surveys, added that constraint, and then expressed concern that the assembler job was inappropriate because Mr.
Stamper would be unable to ater his position.
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As another example, Dr. Cutler approved the job of solderer which reads asfollows:

Job Title: Solderer

Job #: 1992115

Requirements Must prove |9 info

Duties:  Solder of circuit boards and assembly.
Sday: $13,832

Since that job description provides no informetion on the physical parameters of the solderer’s
work, Dr. Cutler gpparently approved the job on the assumption that Mr. Stamper would be able to sit,
stand, and evenwalk asasolderer. That type of assumption existsin his gpprova of the other jobstoo.®

Given the dearth of informetion in the Florida job ligings Dr. Cutler had to rdy, in part, on
assumptions about the physica requirements of the work to render his gpprova of severa jobsfor Mr.
Stamper, induding delivery driver, machine operator, parking garage cashier, security guard, machine
operator, and solderer.  While Dr. Cutler’s reliance on such assumptions was arguably reasonable, the
Employer had a burden of production to present sufficient detail of each job’s physica aspectsto permit
an objective assessment of itssuitability by Dr. Cutler - without assumptions. In the absence of a detailed
description of the physical work associated with each job, Dr. Cutler was not in a position to make a
probetive determination of its suitability for Mr. Stamper.

Likewise, inlight of Mr. Stamper’ s unique physica congtraints due to his back injury, and the lack
of detall asto physica components of thejob listings, | am unable to make a finding that any of the jobs
in the labor market surveys are physicdly suitable for Mr. Stamper. Consequently, Ms. Manning's |abor
market surveys fal short of demongtrating the presenceof physcaly suitablejob opportunitiesinthe Tampa
areafor Mr. Stamper.

Evenif | wereto rey on Dr. Cutler's gpprovd of the five jobs as evidence of suitable dternative
employment interms of physica capacity, hisapproval ill falsto establish suitable dternative employment
because, as Dr. Cutler acknowledged, he only focused on Mr. Stamper’s physicd limitations and did not
factor inany mentd or educationa deficiencies. Consequently, | would till haveto determinewhether Mr.
Stamper aso had the mental capacity for those positions. At that point, the lack of information in the job
listings about mental requirements becomes problematic.

SThe questions presented to Dr. Cutler about the suitability of various jobs contained numerous
assumptions, which are not in evidence (deposition pages 16 to 20). Asan example, Employer’s counsel asked
about the job of delivery driver by stating, “Assume that he may have to sit up four to six hours, stand not at all,
walk occasionally, reaching frequently, climbing occasionally, bending occasionally, mostly getting in and out of the
truck.”
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While many of the surveys do list some mental skills, such as the ability to read and write English
as a requirement, others job positions lis “none’ in the requirements section even when the job title and
description imply the need for literacy. For ingtance, the position of restaurant host lists no requirements
but indicates the employee mugt “ greet and seat guest, answer phone, take messages, make reservations.”
Asreault, | consder thejob title, requirement section, and brief duty descriptioninthe Horida job listings
set out inthe Employer’ s labor market surveys, absent any additiona information, insufficient to determine
whether Mr. Stamper, with hisfirst grade leve literacy and rudimentary math skills, ismentally capable of
being trained for, and accomplishing, the described work.26

In summary, since the labor market surveys provide inauffident detall to determine the suitability
of employment for Mr. Stamper congidering his physica and mental congraints, Gulf Marine hasfaled to
establish the presence suitable dternative employment in the locd job market.

Conclusion

Mr. Stamper has established a prima facie case of totd disability. Neither Mr. Stamper’s
sheltered employment with Gulf Marine following his recovery from his back surgeries, nor the brief job
descriptions in the labor market surveys establishthe existence of suitable dternative employment.?” Inthe
absence of suitable aternative employment, Mr. Stamper does not have aresdud earning capacity and
his loss of income due to his permanent physical impairment from the March 15, 1997 work-related
accident istotal. Accordingly, Mr. Stamper’s claim for permanent tota disability compensation must be
approved.

ATTORNEY FEE
Section 28 of the Act, 33. U.S.C. § 928, permits the recoupment of aclaimant’s attorney’ s fees

and costs in the event of a “successful prosecution.” Since | have determined an issue in favor of Mr.
Stamper, both Mr. Cdddl and Mr. Barnett are entitled to submit a petition to recoup fees and costs

26Even without further information on mental requirements, most of Dr. Cutler’s findings on job suitability
are no longer appropriate when Mr. Stamper’s mental ability is added as aconsideration. Thejob of delivery driver
isnot redlistically available to Mr. Stamper because heisamost illiterate. The job listings for machine operator
required the ability to do simple math, or the ability to read and write. Lacking the ability to do more than
fundamental math, Mr. Stamper appears unqualified for the position of parking garage cashier. Finally, according
to both Ms. Manning and Mr. Stamper, security guard work may require the passage of a special licencing
examination. Other security positions required the ability to prepare a“detailed report.”

%"Because the Employer failed to meet its burden of production in demonstrating the existence of suitable
alternative employment, | need not address the third step in the total disability adjudication process of deciding
whether Mr. Stamper proved he was unemployabl e because employment was actually not available. See Newport
News Shipbuilding & Dry Dock Shipping Corp. v. Director, OWCP, 784 F. 2d 687 (5th Cir. 986), cert. denied, 479
U.S. 826 (1986); New Orleans (Gulfwide) Stevedoresv. Turner, 661 F.2d 1031, 1043 (5th Cir. 1981) rev'g 5 BRBS 418
(1977); Williams v. Halter Marine Service, 19 BRBS 248 (1987).
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associated with their professond work before the Office of Adminidtrative Law Judges. Since Mr.
Stamper hasbeenrepresented by two attorneys over the course of this adjudication, Mr. Cdafell and Mr.
Barnett should address the respective contributions counsel may have madeinthe successful prosecution
of Mr. Stamper’s claim. Counsel have thirty days from receipt of this decison and order to file an
gpplication for attorney feesand costs as specified in 20 C.F.R. § 702.132 (a). Mr. Smith hasten days
from receipt of such fee gpplicationsto file an objection to the requests.

ORDER

Based onmy findings of fact, conclusons of law, and the entirerecord, | issue the following order.
The specific dollar computations of the compensation award shdl be adminigratively performed by the
Didrict Director.

1. TheEmployer, GULFMARINE REPAIR CORP.,, shdl pay the Clamant, Mr. CARL
STAMPER, compensationfor PERM ANENT TOTAL DISABILITY, dueto aninjury
to hisback onMarch 15, 1997, fromMarch4, 1999 and continuing, based onanaverage
weekly wage of $349.60, such compensation to be computed inaccordance with Section
8 (a) of the Act, 33 U.S.C. §908 (a).

2. TheEmployer, GULF MARINE REPAIR CORP.,, shdl receive credit for all amounts
of compensation previoudy paid to the Claimant, Mr. CARL STAMPER, as aresult of
the back injury on March 15, 1997.%

SO ORDERED:
A
RICHARD T. STANSELL-GAMM
Adminigrative Law Judge

Date Signed: January 10, 2002
Washington, D.C.

2Note: When an employer continues a claimant’s regular salary during his period of disability, the
employer will not receive a credit unless it can show the payments were intended as advance payments of
compensation. See Argonaut Ins. Co. v. Patterson, 846 F. 2d 715, 723 (11th Cir. 1988) and VVan Dykev. Newport
News Shipbuilding & Dry Dock Co., 8 BRBS 388, 396 (1978).
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